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GEORGE BLISS NELSON 


When the opinion of a court is desired in relation to the legal 
construction of a written instrument, nothing more is necessary than 
to lay that instrument before the court. When we seek an appraisal 
of a man and the open book of his life has page after page showing 
high purpose and earnest toil, we can read his character, see his 
sustained courage and note the bent of his planning and purposes. 
There is then no occasion for being influenced by a feeling that, 
because he has achieved some success in his chosen field or because 
he has come to a position of prominence, some trick of chance has 
suddenly prepared him for his undertakings. 


Philosophy and biography are not so disassociated as subjects 
that they can be treated separately in estimating a character; for 
philosophy is the body of principles or general conceptions under- 
lying major discipline, “an integrated and consistent personal attitude 
toward life.” Ideals that motivate a life disclosed in an account such 
as is here attempted, usually derive from, and their impelling power 
is generated by, moral and ethical standards. The ideals are reflected 
in the life and each is evidence of the other. It is most likely that the 
determination with which a man proceeds with his affairs and the 
severe exactions he imposes upon himself are in response to his desire 
to see clearly and respond wholeheartedly to duty. In any system any 
essential part is of importance, although of course there may be 
replacements and the symmetry of things maintained. Nevertheless 
the efficiency with which a man has performed puts the illustrations 
on life’s pages and shows the trend and result of his belief and faith. 


Often in the affairs of men we make but passing mention of 
worthy examples of professional accomplishment in an individual’s 
life, even when occasion would justify more. Perhaps the record 
would become a commonplace if our expressions of appreciation of 
solid virtues and fine ability were always reduced to formal me- 
morials, The combination of Mr. Justice Nelson’s work and the 
impressive circumstances surrounding a long illness ending in death 
fixed attention upon him and emphasized in the public mind the 
qualities he had cultivated. In his life and death there is material for 
moral guidance for men generally and for strong inspiration for the 
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members of the legal profession. The value of this wholesome influ- 
ence may very wisely be conserved and cherished in a recorded, 
though inadequate, appreciation. 


George B. Nelson was a member of the Supreme Court of Wis- 
consin from September, 1930, until he resigned in December, 1942. 
He was appointed to the position by Governor Kohler and in 1935 
was elected by the people. At the time of his appointment to the 
Supreme Court he had earned and was enjoying the reputation of 
an able trial lawyer in both the criminal and civil practice and was 
widely recognized as a wise counselor. 

He was born at Amherst, Portage county, Wisconsin, May 21, 
1876. It must be acknowledged that some advantages were his, but 
none were wasted by him and none misused. He was the son of 
James J. and Juanita Andrews Nelson. His father had been a soldier 
in the Civil War, and an understanding of the issues of that struggle 
were part of life’s lessons early presented to the boy. During the 
youth of Judge Nelson, the father was a prominent banker and 
merchant at Amherst. The future jurist, as a youngster, attended 
the public schools of his native village and then the Stevens Point 
High School from which he graduated in 1894. He entered the 
University and graduated there in 1898. After a few months in the 
Law School, ill health interrupted his studies, but in the fall of 1899 
he entered George Washington Law School at Washington, D. C. 
where he received his law degree three years later. While in law 
school, he served in off hours as a Congressional employee, thus to 
some extent “working his way.” After graduating from law school, 
he returned to Stevens Point and with characteristic earnestness 
entered into the work of his chosen profession. I use the words 
“chosen profession” here with special consideration, for he did choose 
it and he was prompted in making the choice by a love of justice, law 
and peace. He strove to be a master of the science of human experi- 
ence and he wanted to place the results of that experience at the serv- 
ice of clients and the public. His early life in a country village where 
his keen observation would disclose to him the fundamental forces 
that control nature, move men, and mould manners and customs, 
made its contribution to the fund of wisdom that was his. In Wash- 
ington his opportunity to see the machinery of his country’s govern- 
ment at work added to his understanding of methods adapted to uses 
of mankind in a republic and furnished food to nourish his contem- 
plative and constructive mind. His approach toward existing condi- 
tions, emphasizing their relation to people, brought to his attention 
the circumstances that were the background of acts and gave him a 
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very human and practical method of measuring social values. Blessed 
with a fine sense of humor blended with a reserve of kindly consider- 
ation of others, his familiarity with the lives and fortunes of his 
fellow men brought about a sound understanding of human conduct. 


He was district attorney for Portage county from 1906 to 1913 
and subsequently served as city attorney for Stevens Point for one 
year. It is interesting to note that the first intimation of his call to 
the office of district attorney, and later of his appointment to the 
Supreme Court, came when the governor of the state asked him to 
accept an appointment to an office then vacant, one by resignation 
and one by the death of the incumbent. In each instance the appoint- 
ment was followed by a candidacy for the office and election by the 
people. 


He served for ten years, from 1910 to 1920, on the Board of 
Normal School Regents, and a dormitory at the Stevens Point Nor- 
mal School carries his name today. His favorite hobbies were trout 
fishing and gardening. He took great pride in his roses and peonies, 
and early morning in summer frequently found him in his garden or 
fishing in the streams of northern Wisconsin. The opening of the 
trout season brought the joy of a real holiday to him and when his 
work would permit, he joined Judge Park or Jerry Dahl or Theodore 
Brazeau in whipping the streams. 


A review of his writings would be interesting. He wrote many 
sound decisions covering the problems of state government and, in 
the matters between private litigants, his zeal to reach the exact 
question and present a just conclusion is always manifest; and there 
readily appears an earnest search for the substantial, for a basis on 
which to build. He was fond of his university. He was proud of his 
membership in the Order of the Coif. He was always anxious to help 
any deserving student. His interest in the allotment of scholarships 

nd the selection of winners of prizes among those who were earning 
their way was a natural attitude because of his sincere belief in the 
justice of equality of opportunity. 


All in all, it is not to be wondered at that he was a thorough and 
ardent student of the law, for his conception of the law was that it is 
the servant of the people, that human life and happiness depend upon 
a just and fair adjustment of social needs, individual necessities and 
love of freedom and the enforcement of just relations between men. 
Judge Nelson was particular about his decisions while in private 
practice and while on the bench. That would be the testimony of 
each of his associates. 
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His life’s work for and interest in others may have moulded him 
subconsciously, but those who worked with him knew his methods 
and his worth. Those closely associated with him during the last 
days of his life who witnessed the calmness with which he faced the 
inevitable could not fail to notice the evidence of the presence of the 
same quality that I have been attempting to put forward throughout 
this article, the operation of the ideals that had influenced his life in 
its relation to others, the same sustained courage and reliance upon 
the faith that was his. There were no bitter complaints—regrets of 
course that death was approaching and a wish that his very happy 
earthly associations might longer endure, for he was yet in the vigor 
of manhood, in a position of responsibility carrying opportunity to 
render service. But there was no cringing and there was a constant 
appreciation of the help of those who ministered to him. 


The clergyman said he was “a valiant soldier of Christ.” We 
who had an immediate association with the man, the lawyer, the 
judge, knew that he was faithful, and that his spirit passed on erect 
and unafraid, not in defiance but in full acceptance of a Supreme 
Will, in triumph, not in defeat. 


Epwarp T. FAIRCHILD 






































CONFLICT OF LAW PROBLEMS IN 
AUTOMOBILE ACCIDENTS* 


WituiaAM H. Pace 


Let us pretend that Mr. 4 has a nice new car (this has happened 
before and will happen again), and that he has run it just enough to 
break it in properly. There is plenty of gasoline for sale everywhere 
at a moderate price (this has happened before and will happen again). 
Mr. A invites his acquaintance, Mr. B to take an automobile tour 
with him through several states and one or more nations. Mr. A 
and Mr. B, it may be mentioned, come of families which are always 
in litigation. They are fighting each other in court in the earliest 
case in the Year Books ; and they will probably be fighting each other 
when the last lawyer who is learned in common law, states his last 
case. In the course of their tour a number of things will happen to 
them ; they will see many more; and they will hear of a great many 
more. Sooner or later one or more of these different parties to these 
different episodes may find it very important to know by what law 
his rights and liabilities are to be measured. What is the answer to 
the different situations in which such travelers may find themselves 
placed ? 


II 


Apart from the topic of conflict of laws, the law which has been 
developed by our courts has been largely based upon the customs and 
traditions of the mass of our people. Courts have attempted to work 
these customs up into a scientific statement of the body of the law. 
Some customs they have discarded. Some they have extended. Some 
they have made more definite and possibly more rigid. Others they 
have made more flexible and more elastic. In dealing with customs 
and tradition the courts have been influenced by the economic de- 
mands and the moral and religious feelings of the community in 











* The Writer wishes to acknowledge the assistance of Catherine Cleary in the 
preparation of this article. 
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which the courts live and work. As the courts develop law, there is 
a constant pressure upon them. More or less definite, and more or 
less inconsistent, rules, principles, and standards are constantly being 
offered to the court; and the court is often forced to make its choice 
between these different demands and pressures or to try to make 
some kind of a compromise. 

In the development of conflict of laws none of these things have 
been present. At the outset, cases which presented these problems 
were rare; and when they came up, it is very likely that the problems 
were not recognized by the mass of the people. There seem to have 
been no customs or traditions as to the principles to be selected or as 
to their application. Few or no economic demands urge the court to 
select one theory rather than another. Ethics and religion have very 
little to say, unless the foreign law in question is completely at vari- 
ance with their ideas. Even nationality and patriotism exercise no 
influence in this topic. The most patriotic citizen of the United States 
would probably prefer to have his rights fixed by the law of some 
other state if this would enable him to win his suit. He would much 
prefer not to have his rights determined by his own law if this would 
result in his paying a large judgment. The courts have, therefore, 
had a chance offered to them, free from pressure; a chance to work 
out a complete and consistent set of legal principles ; to put them on a 
thoroughly philosophic basis; and to develop them by a strict and 
faultless logic. Apparently the result in most of the problems of 
conflict of laws, outside of torts, has not been characterized by con- 
sistency ; and much of it has been more like chaos than anything else 
that we find in our law. 


III 


When cases which arose out of transactions in other countries 
began to come before the King’s Courts in England, the conflict of 
law problems bothered the courts very little. There was a great lion 
in the path that turned back all comers long before they reached the 
problem of what law should be taken to measure the rights and lia- 
bilities of the parties. The members of the assize or the jury were 
selected for their actual or presumed knowledge of the facts of the 
case. Little or no evidence was put before them at the outset. As 
long as this method of determining the facts of each case was in use, 
how could a court hear a case which involved a transaction in another 
country? They could not summon a jury from the vicinage. Those 
who lived in the foreign country did not have to obey the summons 
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of the English courts; and the English courts never tried to do so 
vain a thing as to summon them. The answer of the courts therefore, 
in cases like this, was very short and very simple. The matter, said 
the courts, is outside of our jurisdiction.1 While this leading case 
was an action upon a sealed instrument, the answer would undoubt- 
edly have been the same if the action had been on what we now class 
as a tort. 

For this reason the topic of conflict of laws got a late start in the 
King’s Courts in England. It is sometimes said that it got a late start 
in English law, but this is rather inaccurate. There were English 
courts which got their facts from evidence; or at least not from the 
personal knowledge of a jury; such as the Court of Admiralty, the 
Court of Chivalry,? and the Court of Chancery. Very likely an 
exhaustive search through the records of these courts would tell us 
a great deal more than we find from the occasional case at common 
law which deals with their jurisdiction,? or from the occasional 
reference in a text book or in a digest.* 

As evidence came to be used more and more in the King’s Courts 
there finally came a time at which it was perfectly easy to prove a 
foreign transaction although the jury knew nothing about such trans- 





717 SS. (1 Y.B. series) Y.B. 1 & 2, Ed. II, 110 (1308); Y.B. 20 Hen. VI, 
28 pl. 21.(1442) ; SrarHaM’s ABRIDGEMENT title Barre 81 (Klingelsmith’s Edition, 
p. 288). 

“No more than a thing done out of the realms may be tried within this 
realme by the oath of 12 men.” Littleton, quoted in Coke On LITTLETON, 261 a. 
Coke adds that this is warily and truly put by Littleton, since a thing done out 
of the realme may be tried in any other way, as by certificate, by witness, or by 
combat; referring to the courts of the constable and marshall. His objection to 
the use of this jurisdiction seems to have been limited to Admiralty. 

3“. . the admirals and their deputies shall not meddle from henceforth 
(with) anything done within the realm, but only of a thing done upon the 
sea... .” 13 Rich. II (Stat. 1) C 5 (1389). 

“... of all manner of Contracts, pleas and quarrels and all other things rising 
within the bodies of the counties . . . the admiral’s court shall have no manner of 
cognizance, power or jurisdiction... .” 15 Rich. II C. 5 (1391). 

“To the constable it pertaineth to have cognizance of contracts touching 
deeds of arms and of war out of the realm... .” 13 Rich. II (Stat. 1) C. 2, 
(1389). 

- For Admiralty see 6 S.S. (preface) LXX and 11 S.S. (preface) LXX, num- 
r 199. 

* Admiral Court, 2 Browne & Golds. 16 (the King’s Courts were attacking the 
well-settled jurisdiction of Admiralty over foreign contracts, Coke leading the 
attack; the other two Judges upholding the jurisdiction of Admiralty unless the 
King’s Courts would take the jurisdiction). 

*1 HoxtpswortH’s History oF ENcLisH Law (3rd ed.) 544 et seq.; 1 Hotps- 
wortH’s History or EncLisH Law (3rd ed.) 552 et seq.; 1 Hotpswortn’s His- 
TORY OF ENcLisH Law (3rd ed.) 573 et seq.; 2 Setecr Essays In ANGLO-AMERICAN 
Lecat History 312 et seq.; Roscor’s ADMIRALTY JURISDICTION AND PRACTICE 
(3rd ed.) pp. 1-161; 3 BracKsToNE’s COMMENTARIES 68, 103, 105; Comyn’s D1- 
cesT, Admiralty, F, (1). 
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action when they were summoned to serve on the jury. Time had 
removed the great lion from the path. A little lion still remained. 
For several centuries it had been necessary that the plaintiff should 
state the county in England in which the transaction occurred, so 
that the witnesses and the jury could be summoned from that county. 
This was the requirement of venue. With such a rule of pleading, 
how could a suit be brought upon a transaction which took place in a 
foreign country? As is so often the case in a system of law which is 
developing, resort was had to a legal fiction. The plaintiff would 
allege the transaction took place at Minorca, Barcelona, Paris, or 
wherever he claimed that it really happened, “to wit at London 
aforesaid, in the parish of St. Mary le Bow in the Ward of Cheap.”5 
Defendant was not allowed to traverse this allegation of the place of 
the transaction. It was “a fiction of form”.® It may be added, in this 
connection, that the word “to wit” seems to have been very neces- 
sary. If it were omitted, the plaintiff might be held to prove his 
unqualified allegation as to place ;* a thing which, of course, he could 
not do. 

When the problem of venue was solved, the courts seemed to 
assume that they had done almost enough about actions on wrongs 
that took place outside of England. The allegation that the acts were 
done contrary to the peace of our Lord the King did not trouble 
them ; for this, they said, was only a matter of form.® 

The problem which is today the troublesome one, the problem of 
the law which is to be taken as the measure of the rights and liabili- 
ties of the parties, seems not to have troubled the courts at all, at the 
outset. Actions were brought for torts committed outside of Eng- 
land without any allegation as to the law which was in force where 
the tort was committed.® Apparently the English courts thought 





* Mostyn v. Fabrigas, 1 Cowp. 161 (1774). 

The venue is laid “in the parish of S. Dunstons in the East London”, in 
Broox’s New Casss 5. 

See, Coke on LittTLeton, 261 b. 

* Mostyn v. Fabrigas, 1 Cowp. 161 (1774). 

* Robert v. Harnage, 6 Mod. 228, 2 Salk. 659 (1704). 

*In trespass the allegation “. . . contra pacem regis . . . is only a matter of 
form.” Rafael v. Verelst, 2 W. Black. 1055 (1776). 

® Mostyn v. Fabrigas, 1 Cowp. 161 (1774) Plaintiff sues for assault and false 
imprisonment at Minorca; no reference was made to the substantive law of 
Minorca, but it was assumed that assault and imprisonment without legal author- 
ity were actionable; the defendant who was the English governor was allowed to 
show justification for such imprisonment; the court saying, “. . . let the cause of 
action arise where it may a man is . . . entitled to make use of every justification 
his case will admit of which ought to be a defence to him.” The governor, how- 
ever, failed to prove a justification. Rafael v. Verelst, 2 W. Black. 1055 (1776). 
An Armenian sued the president of Bengal, an English official, claiming that the 
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that the law of the foreign countries must be like that of England; 
or else that both systems of law were based on a natural law which 
was the same all over the world. 

This rather haphazard method of treating the problem could not 
last very long in a country which attempted to apply the common 
law. At any rate it did not last very long in England; although the 
rule which finally replaced it in England seems to us to be about as 
haphazard as the original rule. The rule which the English courts 
finally adopted was that if the act were not justifiable by the law of 
the country where it happened and if it were actionable by the law of 
England, the injured person could recover in the English courts.!° 
If the act were justifiable where it occurred, no recovery could be 
had in the English courts, even if the act would have been wrongful 
if it had been done in England ;" while if it were not actionable in 
England the injured party could not recover, even if recovery could 
have been had in the courts of the state in which the transaction took 
place.!* The fact that recovery could not be had in a civil action in 
the courts of the place where the transaction took place; but that a 
criminal action would have to be brought first, resulting in a con- 
viction,!® or that a criminal action must there be brought in which 
compensation was to be awarded to the injured party,’* does not 
prevent recovery in England in a civil action. 


IV 
In what is now the United States, questions of jurisdiction over 


the foreign tort and questions of the law which determined rights 
and liabilities in case of a foreign tort may have been presented often, 





president had coerced a Hindu Nabob to imprison plaintiff. The law of Bengal 
was neither pleaded nor proved. The court allowed the plaintiff to recover since 
he took no voluntary part in the transaction and since the Nabob was coerced by 
the president; although the court said that probably no action could be brought 
by one of two persons who had fought voluntarily in France against the other. 

* Phillips v. Eyre (1870) L.R. 6 Q. B. 1; Scott v. Lord Seymour, 1 H. & C. 
219 (1862). See explanation in Robertson, The Choice of Law for Tort Liability 
in the Conflict of Laws (1940) 4 Mopern Law Review 27. See also O’Riordan, 
Choice of Law in Actions Ex Delicto under Scots Law (1941) 4 Mopern Law 
Review 214. 

"Carr v. Francis, Times & Co. (1902) A.C. 176 (1901). 

"The Halley, L.R. 2 P.C. 193, 5 Moore P.C.C. (N.S.) 262 (1868). 

* Scott v. Lord Seymour, 1 H. & C. 219 (1862). 

“ Machado v. Fontes, (1897) 2 Q.B. 231 (1897) Defendant’s plea alleged that 
his act in Brazil “. . . cannot be the ground of legal proceedings against the 
defendant in Brazil in which damages can be recovered.” The court, apparently, 
construed this pleas as going to the remedy in Brazil; and not as denying all 
liability under Brazilian law. 
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at a comparatively early date. It may be that a search through the 
records of the different colonies will show us the position which they 
each took on this question before the Revolution.!® In the cases which 
have been reported since the Revolution on the question of the juris- 
diction of a state to hear a case which involved a foreign tort, we find 
that the courts have agreed with practical unanimity, that a court 
might hear a case which involved a foreign tort, whether or not the 
parties thereto were citizens of the state in which the action was 
brought.** Even New York, which at one time seems to have taken 
the position that an action for a foreign tort could not be main- 
tained,’” eventually held that its courts had jurisdiction to hear such 
a case if they so wished; but that they had discretion to refuse to 
hear the case if they thought that justice could be administered better 
in some other way.'® 


The courts of this country came to pass on the question of the law 
which determined the rights of the parties in case of a foreign tort, 
long before the automobile days; in fact, quite a while before the 
horse and buggy days. They took a position which was much simpler 
than the position which the English courts took later; and they held 
that the law of the place where the tort took place was the law which 
fixed the rights of the parties..* In some cases involving fugitive 
slaves and the rights of their owners, the courts almost talked as 
though the law of the slave state itself applied to transactions in free 
territory; but this was probably the theory of the court as to the 








** Massachusetts heard such cases. See 2 Massachusetts Colonial Records, 
1642-1649, p. 255 (1648) printed by Joseph H. Beale in cases on the Conflict of 
Laws (1907) Vol. I, p. 510; and cited by him in (1913) 26 Harv. Law Review 
283, 290. 

** Mitchell v. Harmony, 54 U.S. (13 How.) 115, 14 L.Ed. 75 (1851); Watts 
v. Thomas, 5 Ky. (2 Bibb.) 458 (1811); Henry v. Sargeant, 13 N.H. 321 (1843); 
Smith v. Bull, 17 Wend. 322, (N.Y., 1837) ; Armstrong v. Foote, 11 Abb. Pr. 384 
(1860) ; Shaver v. White, 20 Va. (6 Munf.) 110, 8 Am.Dec. 730 (1818); Curtis v. 
Bradford, 33 Wis. 190 (1873). 

**Molony v. Dowse, 8 Abb. Pr. 316 (1859). 

** Gardner v. Thomas, 14 Johns. 134 (N.Y. 1817) (tort on high seas; court 
refused to hear suit); Burdick v. Freeman, 120 N.Y. 420, 24 N.E. 949 (1890) 
(objection not raised until trial almost completed; held too late). 

* Smith v. Condry, 42 U.S. (1 How.) 28, 11 L.Ed. 35 (1843); Selma Rome 
and Dalton R.R. v. Lacy, 43 Ga. 461 (1871); Boyce v. Wabash Ry., 63 Ia. 70, 
18 N.W. 673, 50 Am. Rep. 730 (1884); State, use of Allen v. Pittsburgh and 
Connellsville R.R., 45 Md. 41 (1876); McDuffee v. Portland & Rochester R.R., 
52 N.H. 430, 13 Am. Rep. 72 (1873); Whitford v. Panama R.R., 23 N.Y. 465 
(1861); Smith v. Bull, 17 Wend. 323 (1837); Vandeventer v. New York and 
New Haven R.R., 27 Barb. 244, 6 Abb. Pr. 239 (1857) (“Courts of this state may 
as well take cognizance of the laws of Russia as those of Connecticut.”) ; Holland 
v. Pack, Tenn. (Peck) 151 (1823); Shover v. White, 20 Va. (6 Munf.) 110, 8 
Am. Dec. 730 (1818). 
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rights of the owners under federal law.”° It has been suggested that 
the law of the state where the act in question took place and the law 
of the place where the suit was brought must concur ;7! but this sug- 
gestion has had no effect on the general current of judicial decision. 
As a result, long before problems of foreign torts arising out of 
automobile accidents came before the courts, it was well settled in the 
United States that in foreign torts generally the law of the place in 
which the act took place determined the rights and liabilities of the 
parties.** While in most of these cases, all of the acts which made up 
the tort took place in one state, and the suit was brought in another, 
the same theory was applied where the acts or omissions which made 
up the tort took place in two-or more states. In such a case the court 
held that the tort took place where the acts or omissions had finally 
resulted in a legal wrong which gave rise to a right of action; and 
that the rights and liabilities of the parties were determined by the 
law of the state in which took place the last act which was necessary 
to complete the legal wrong and to create the legal right.”% 
Wisconsin started down the wrong road. Long after the general 
rule was well settled in most of the states of the Union, a case came 
before our Supreme Court in which a railway employe was injured 
in Iowa by the negligence of a fellow servant. Iowa had changed the 
common law rule by statute; and had made the employer of the two 





*Northern Central Ry. v. Scholl’s Admx., 16 Md. 331 (1860); Glen v. 
Hodges, 9 Johns. 67 (N.Y. 1812). 

“The Lamington, 87 Fed. 752 (1898). 

* RESTATEMENT, CONFLICT OF Laws, §§377 and 378; BEALE, CONFLICT OF 
Laws, §§377 and 378; Goopricu, Conriict oF Laws (2nd ed.) §§89 and 90; 
StuMBERG, ConFiict oF Laws, pp. 163, 168; 45 C.J. 1046 et seq.; 62 C.P. 1109 
et seq.; 15 C.J.S. 896 et seq. 

Minor says that the earlier rule in this country was that no recovery could 
be had on a foreign tort unless the law of the place where the tort occurred and 
the law of the forum were substantially similar; but that when he wrote (1901) 
it was not necessary that the law of the two states be similar. Mrnor, CoNnFLICT 
or Laws (Ist ed. 1901) §196, p. 485. 

Wharton says that the law of the place where the tort occurred and the law 
of the forum must concur. WHartTon, ConFiict oF Laws (2nd ed. 1881) §478, 
p. 523. 

The cases cited in support of these propositions do not support them. See, 
Woodard v. Michigan Southern and Northern Indiana R.R., 10 O.S. 121 (1859), 
where the statutes of the two states were alike as to death by wrongful act; and 
the point of the decision was than an administrator appointed at the forum (Ohio) 
could not sue for compensation for a death caused in another state. 

Sce also, Nashville and Chattanooga R.R. v. Eakin, 46 Tenn. (6 Cold.) 582 
(1869) in which the accident which resulted in death happened in Alabama; and 
the law of Alabama was neither pleaded nor proved. The court held that the law 
of Alabama determined the rights of the parties, and that the plaintiff could not 
recover on the Tennessee statute. 

* Alabama Great Southern Ry. v. Carroll, 97 Ala. 126, 11 So. 803 (1892); 
Chicago, St. Louis and New Orleans R.R. v. Doyle, 60 Miss. 977 (1883). 
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servants liable in such a case. Our Supreme Court said “. . . a per- 
sonal action for personal injury (is) governed by the lex fori. This 
is almost too familiar a principle for discussion or authority.’”’*4 

In support of this theory our court discussed four cases, none of 
which was in point. One of them was a question of procedure. 
In that case a man had incurred a debt in Portugal where imprison- 
ment for debt was not allowed; and then came to England where 
imprisonment for debt was allowed. The court held that as far as 
remedies were concerned, he would have to take the English law as 
he found it. Another case** involved a foreign statute of limitations 
which, according to the general weight of authority, depends upon 
the law of the forum and not upon the law where the right of action 
arose. Another case** involved a foreign penal statute. Another 
case** was one involving the constitutionality of a New York statute 
which provided that slaves which were brought into New York by 
their owners were declared free, as applied to a shipment of slaves in 
interstate commerce. 

Eventually a case came up”® in which a servant in one branch of 
employment in Illinois was negligent and thus injured a servant in 
another branch of employment. By the law of Illinois the employer 
would be liable in such a case. Our Supreme Court held that the law 
of Illinois applied ; distinguishing the Anderson case*® on the theory 
that in the Anderson case the foreign law was statutory while in the 
Eingartner case the foreign law was common law. 

In a later case*! an action was brought because of a railroad col- 
lision in Illinois. The Illinois law was neither pleaded nor proved. 
Our court presumed that the statute of Illinois was the same as the 
statute of Wisconsin; which was the actual fact. In this way they 
enforced a foreign statute. 

The position which our court had taken in these cases eventually 
proved untenable. Finally a case came up** involving an accident in 





* Anderson v. Milwaukee & St. Paul Ry., 37 Wis. 321 (1875). 

It may be noted that this is the position which Savigny took. See Savicny, 
PrivATE INTERNATIONAL LAw (translation by Guthrie), §XXX, pp. 205, 206 
(1869). 

* De la Vega v. Vianna, 1 Barn. & Ad. 284 (1830). 

* Pearsall v. Dwight, 2 Mass. 84 (1806). 

*" Scoville v. Canfield, 14 Johns. 338 (N.Y. 1817). 

* Lemmon v. People, 20 N.Y. 562 (1860). 

* Eingartner v. Illinois Steel Co., 94 Wis. 70, 68 N.W. 664, 34 L.R.A. 503 
(1896) (oiler injured by negligence of carpenter in relaying floor). 
* Anderson v. Milwaukee & St. Paul Ry., 37 Wis. 321 (1875). 
* McCarthy v. Whitcomb, 110 Wis. 113, 85 N.W. 707 (1901). 
” Bain v. Northern Pacific Ry., 120 Wis. 412, 98 N.W. 241 (1904). 
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Duluth caused by the negligence of a railroad employe which resulted 
in an injury to another employe of the same railroad. By the statute 
of Minnesota a railroad was liable to an employe for the negligence of 
another employe. The court decided to reconsider the entire subject 
from the beginning, ignoring what they had done up to that time. 
They overruled the Anderson case,** saying that it was “out of har- 
mony with all decided cases in its reasoning . . . (and opposed to) 
other most elementary principles of law... .” As a result of this 
reconsideration the Supreme Court of Wisconsin took the position 
that the law of the place in which the tort took place determines the 
rights and liabilities of the parties. 

Thus it seems clear that before the days of automobile accidents 
all of the states of the Union, including Wisconsin, had agreed upon 
the basic theory that the law of the place where the tort took place 
determines the rights and the liabilities of the parties. 

This theory, like so many theories of the law, cannot be stated 
truthfully as if it were of universal application without qualification 
or limitation. There are at least two cases in which the courts have 
been unwilling to apply it; and some of the courts have enlarged 
these exceptions or restrictions into wide avenues of escape. One of 
the situations in which the courts will not apply this principle, like 
many other principles of conflicts of laws, is found where the foreign 
law is so different from that of the forum that the forum refuses to 
enforce rights which are based on such foreign law. When they do 
this the courts are very likely to say that the foreign law is so con- 
trary to the public policy of the forum that they will not give effect 
to it. If the courts wish to restrict their enforcement of foreign 
rights, they need only to broaden their notions of public policy until 
every departure from the substantive law of the forum is held to be 
contrary to the public policy of the forum; and so to present a case 
in which the forum will not enforce the foreign right. Probably no 
courts ever reach this position; but occasionally we find rather close 
approximations to it. 

The other situation is presented when the court is attempting to 
distinguish between substance and procedure. For motives of prac- 
tical convenience the forum applies its own procedure, remedies, and 
the like, even to cases which arise in other states and which create 
rights under other systems of law. If the forum is unwilling to en- 
force rights which are determined by foreign law, they can extend 
the idea of procedure at the expense of the idea of substance ; and thus 





* Anderson v. Milwaukee & St. Paul Ry., 37 Wis. 321 (1875). 
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apply the law of the forum to many foreign transactions, while still 
rendering lip service to the general rule. 

As Mr. A and Mr. B journey from state to state it is possible that 
a number of accidents and incidents may happen to them. When 
millions of people are journeying, many accidents and incidents 
happen. If Mr. A and Mr. B have passed beyond the state in which 
they were domiciled, what are the factors which the court will regard 
as of legal significance in determining the law which will measure 
their rights and liabilities ? 

There are a number of factors, which might be taken into consid- 
eration, which our courts ignore without discussion and apparently 
without giving much thought to the matter. A system of law might 
be imagined in which, for some purposes, the nationality or the domi- 
cile of Mr. A, the host, or of Mr. B, the guest, or of Mr. X, with 
whom or with whose car Mr. A comes into collision, might be of 
enormous importance. A system of law might be imagined in which 
the law of the place in which the automobile was made and was 
equipped with accessories, or possibly the place where the automobile 
was sold to the consumer, might be of enormous importance. If we 
were constructing a new system of law, much might be said for the 
theory that the host-guest relationship created rights and duties 
which were measured by the law of the state in which the relation- 
ship first arose ; especially if the host and guest were both domiciled 
in that state and were both subjects of that state. If the question 
involved the construction and equipment of the car as far as the 
rights and duties of the seller and the purchaser, or as far as the 
liability of the manufacturer or dealer to a third person who is in- 
jured because of some defect in the automobile were concerned, 
something might be urged in favor of the law where the sale was 
made. Less could be said in favor of such law if the question were 
between the owner or driver of the automobile and one who was 
injured by some alleged defect in such automobile. 


In fact, however, the courts pay no attention to most of these 
laws. The courts seem to assume that at our law they cannot have 
any legal significance of any sort. The basic theory of the horse and 
buggy days, namely that the law of the place where the tort took 
place determines the rights and liabilities of the parties has been 
applied to the days of the automobile.** 





“Cram v. Eveloff, 127 Fed.(2d) 486 (1942); Atlantic Greyhound Corpora- 
tion v. McDonald, 125 Fed.(2d) 849 (1942); Myrick v. Griffin, 146 Fla. 148, 200 
So. 383 (1941); Corbett v. Terminal Railroad Association, 336 Mo. 972, 82 S.W. 
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Different states have different restrictions as to speed. Change 
as they may, the law which determines the duty of the motorist is 
the law of the state in which he is driving at that moment.®> What 
are the boundaries of a public highway and what are the areas of its 
intersections are questions which are also to be solved by the law of 
the place where the highway and its intersections are situated.** 


Different states, not infrequently, have different regulations as to 
the equipment of the car. If a failure to comply with these require- 
ments results in injury, the rights and liabilities of the parties are 
determined by the law of the place where the accident occurred.%7 





(2d) 97 (1935); Montgomery & Atlanta Motor Freight Lines v. Morris, .... 
Miss. ...., .... 7 So. (2d) 826 (1942); Bagley v. Small, .... N.H. ...., 26 Atl. 
(2d) 23 (1942); Hauser v. Public Service Co., 271 Ky. 206, 111 S.W. (2d) 657 
(1937) ; Kingery v. Donnell, 222 Ia. 241, 268 N.W. 617 (1936). 

If by the law of the state where a grade crossing accident occurs (Oklahoma), 
persons who cross a railway track may rely on the regular practice of the railway 
to give signals for private crossing, the forum will give effect to such principle. 
Hopkins v. Kurn, .... Mo. App. ...., 164 S.W. (2d) 207 (1942). 

* Paxton v. Davis, 62 App. D.C. 146, 65 Fed.(2d) 492 (1933); certiorari 
denied, 290 U.S. 643, 54 S.Ct. 61, 78 L.Ed. 558 (1933); Cram v. Eveloff, 127 
Fed.(2d) 486 (1942); DuBois v. Owen, 16 Cal. App. (2d) 552, 60 Pac.(2d) 1019 
(1936); Eskovitz v. Berger, 276 Mich. 536, 268 N.W. 883 (1936); annotated 
(1942) 10 University oF CrnciInNATI LAw Review 473; Gould v. Gould, 110 Vt. 
324, 6 Atl. (2d) 24 (1939). 

* Enfield v. Butler, 221 Ia. 615, 264 N.W. 546 (1935). A, who lived in Mis- 
souri, drove over into Iowa. A cross-road made a “Y” intersection with the road 
on which A was driving. A passed one branch of the intersection not knowing 
that it was a “Y”. The car in which B was riding was coming to meet A’s car on 
the wrong side of the road since the driver meant to turn off on the branch of the 
“Y” nearest to him. A turned over further to his right. He succeeded so well 
that he got over into the “Y” intersection, in the path of the other car, which, 
by that time, was on the right side of the “Y” intersection. B was killed. It 
would seem that the case was correct in holding that the boundaries of the road 
and of the intersections were to be determined by the law of Iowa. To hold the 
driver of a car which was on the right side of the road liable for an honest and 
well meant effort to escape from a car which was coming to meet him on the 
wrong side of the road seems very harsh. On this point the court was divided 
five to three. 

* Myrick v. Griffin, 146 Fla. 148, 200 So. 383 (1941) (mirror to aid rear- 
vision) ; Peck’s Administrator v. Bell Line, 284 Ky. 288, 144 S.W. (2d) 483 (1940) 
(Accident in Indiana; truck stopped on highway; Indiana law required lights 
front and back, and required flares to be put out if an automobile stopped on the 
highway; the truck which stopped had only a headlight and no flares were put 
out); Meyer v. Weimaster, 278 Mich. 370, 270 N.W. 715 (1936) (Accident in 
Indiana; law of Indiana required automobile to have lights which enabled the 
driver to see an object 200 feet away; as construced by Indiana. this did not 
require the lights to be kept at that brilliancy; accordingly it was not negligence 
for the driver to dim his lights as he passed a third car); Mangum v. Reid, 178 
Miss. 352, 172 So. 284 (1939) (Accident in Louisiana; Louisiana law required 
clearance lights on every motor vehicle more than 15 feet long) ; Mike v. Lian 322 
Pa. 353, 185 Atl. 775 (1936) (defective tire; no suggestion that the law of the 
state in which the journey started and the law of the state in which the accident 
occurred wer2 different as to sufficiency of equipment; in any event the law of 
the state in which the injury occurred was applied). 
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The courts seem to give no thought to the possibility of taking the 
law of the state where the car was equipped or was bought as the 
standard. Undoubtedly they are quite right in so doing. To do 
otherwise would put us back into the age of personal law. If we 
were to attempt to apply the law of the domicile of the parties or of 
the place where the car was bought and the like, some future his- 
torian might mention the fact that thirty automobiles were driving 
one after the other along a public highway, and no two of them were 
governed by the same law as to equipment. 

The states agree that a motorist should drive on the right side of 
the road. What, if anything, will excuse a driver’s getting on the left 
side of the road is to be determined by the law of the state in which 
he drives on the wrong side.** 

Some states require a motorist to stop at a railroad crossing. 
What is a railroad is to be determined by the law of the state in 
which the motorist crosses such road.*® 

If the driver has invited someone to go with him, is the duty of 
the driver toward such passenger different from his duty generally? 
In most jurisdictions, at common law, the host must use reasonable 
care, subject to certain qualifications and limitations.*° A number of 
states have felt that if the passenger gives nothing of value for the 
transportation, he ought not to recover from the host unless the host 
or the agent of the host is guilty of something more than a lack of 
ordinary care. A number of statutes have been passed which pre- 
scribe different standards for holding the host. Gross negligence, 
wilful, wanton or culpable conduct, recklessness, drunkenness, or 
even heedlessness have been selected as the standard with which the 
host must comply and beyond which it is not necessary that he 
should go. In some of the provinces of Canada it seems that the host 
is free from all liability toward his guest. 





* Herman v. Sladofsky, 301 Mass. 534, 17 N.E. (2d) 879 (1938) While A 
was driving carefully, and without negligence, on the right side of a slippery road, 
the automobile skidded over to the left side of the road. The accident took place 
in Connecticut; the Massachusetts court applied to Connecticut law as best it 
might and decided that the driver was not at fault, at least that a truck driver 
who was coming the other way was not justified in failing to put on his brakes 
or to do anything to stop the truck when he saw the situation in which the auto- 
mobilist was placed. 

* Connole v. East St. Louis & Suburban Ry., 340 Mo. 690, 102 S.W. (2d) 
581 (1937) (The accident took place in Illinois; Illinois had decided that a street 
railroad was not a “railroad” within the meaning of the statute; in this case an 
electric interurban railroad was involved. Illinois held that an electric interurban 
railroad was to be treated as ordinary railroads were treated for the purpose of 
general traffic, and it was necessary to stop before crossing an electric interurban 
railroad. Missouri applied the test which Illinois would have applied). 

See CAMPBELL Host-guest rules in Wisconsin, infra p. 180. 
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Statutes of this sort raise a number of questions. What is a 
guest? If he pays occasionally for gasoline, oil or refreshments, does 
he become a paying passenger and cease to be a guest? To what 
measure of care is the host held? Whatever questions of these types 
may be presented, the answers of the courts in conflict of law cases 
are practically the same. It is not the law of the state in which the 
guest became a guest which fixes the rights and liabilities of the 
parties, nor is it the law of the state in which the suit is brought; 
but it is the law of the place in which the accident occurred.*! If the 
statutes of the different states are alike and are construed alike, it 
makes, of course, no difference for practical purposes, which state is 
selected.*? 


Even if the host and guest start in a state and intend to return to 
the same state, their rights and liabilities are fixed in the state in 
which the accident occurs.** 


This principle is applied for the purpose of determining whether 





“Boyle v. Ward, 125 Fed. (2d) 672, (1942), affirming, 39 Fed. Supp. 545 
(eror in applying substative law of forum held immaterial, since the law of th: 
place of the accident was the same); Loranger v. Nadeau, 215 Cal. 362, 10 Pac. 
(2d) 63, 84 A.L.R. 1264 (1932); Keehn v. Braubach, 307 Ill. App. 339, 30 
N.E.(2d) 156 (1940); Redfirn v. Redfirn, 212 Ia. 454, 236 N.W. 399 (1931); 
Greiner v. Hicks, 231 Ia. 141, 300 N.W. 727 (1941); Pringle v. Gibson, 135 Me. 
297, 195 Atl. 695 (1937); rehearing denied, 135 Me. 512, 197 Atl. 553 (1938); 
Murphy v. Smith, 307 Mass. 64, 29 N.E. (2d) 726 (1940); Kaiser v. North, 292 
Mich. 49, 289 N.W. 325 (1939); Taylor v. Laderman, .... Mo. ...., 161 S.W. 
(2d) 253 (1942); Mitrovich v. Pavlovich, .... Nev. ...., 114 Pac. (2d) 1084 
(1941); McCown v. Schram, 139 Neb. 188, 298 N.W. 681 (1941); LaPlante v. 
Rousseau, .... N.H. ...., 18 Atl. (2d) 777 (1941); Desrosiers v. Cloutier, .... 
N.H. ...., 25 Atl. (2d) 123 (1942); Smith v. Clute, 277 N.Y. 407, 14 N.E.(2d) 
455 (1938); Wright v. Pettus, 209 N.Car. 732, 184 S.E. 494 (1936); Clodfelter v. 
Wells, 212 N.Car. 823, 195 S.E. 11 (1938); Farfour v. Fahad, 214 N.Car. 281, 199 
S.E. 521 (1938); Brumsey v. Mathias, 216 N.Car. 743, 6 S.E. (2d) 495 (1940); 
Hale v. Hale, 219 N.Car. 191, 13 S.E. (2d) 221 (1941); Freas v. Sullivan, 130 OS. 
486, 200 N.E. 639 (1936) ; Collins v. McClure ,63 Ohio App. 312, 26 N.E. (2d) 780 
(1939); Witdock v. Gyselbracht, 67 Ohio App. 120, 36 N.E. (2d) 40 (1940); 
Gill v. Hayes, 188 Okla. 434, 108 Pac. (2d) 117 (1941); Mike v. Lian, 322 Pa. 
353, 185 Atl. 775 (1936); Gratten v. Harwood, 53 R.I. 94, 164 Atl. 192 (1933); 
Hoover v. Harris, 177 Tenn. 467, 151 S:W. (2d) 152 (1941); Sutton v. Bland, 
166 Va. 132, 184 S.E. 231 (1936); Wood v. Shrewsbury, 117 W. Va. 569, 186 
S.E. 294 (1936); White v. Hall, 118 W.Va. 85, 188 S.E. 768 (1936); Grim v. 
Moore, 121 W.Va. 299, 3 S.E. (2d) 448 (1939); Switzer v. Weiner, 230 Wis. 599, 
284 N.W. 509 (1939); Hutzler v. McDonnell, 239 Wis. 568, 2 N.W. (2d) 207 
(1942). See, Howard, Guest motorists; how far does the law of the place where 
the tort was committed control, (1937) 36 MicHicAN LAW REvIEw 268. 

“ Bushouse v. Brom, 297 Mich. 616, 298 N.W. 303 (1941). 

See also, Boyle v. Ward, 125 Fed. (2d) 672 (1942); affirming, 39 Fed. Supp. 
545. 

“ Ressmeyer v. Jones, 210 Minn. 423, 298 N.W. 709 (1941); McCown v. 
Schram, 139 Neb. 188, 298 N.W. 681 (1941); Mitrovich v. Pavlovich, .... Nev. 
...+) 114 Pac. (2d) 1084 (1941). 
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the host-guest relationship existed at the time of the accident.** It 
also applies where the problem is the degree of negligence on the part 
of the host for which the guest may recover.* 





“Bushouse v. Brom, 297 Mich. 616, 298 N.W. 303 (1941) (Accident in 
Virginia; passenger to pay a third to a half of the expenses; held to be only an 
“exchange of social amenities”, and not to keep him from being a guest; friendship 
and social relations which induced the party to take the trip together held con- 
trolling; paying expenses held not to be essential) ; McCown v. Schram, 139 Neb. 
188, 298 N.W. 681 (1941) (Passenger made no payment except such slight benefits 
as were customary ; held to be a guest) ; Kelly v. Simoutis, 90 N.H. 87, 4 Atl. (2d) 
868 (1939) (Accident in Connecticut; guest to pay part of the expenses of oper- 
ating the automobile; held to make him a passenger for hire at Connecticut law) ; 
Smith v. Clute, 277 N.Y. 407, 14 N.E. (2d) 455 (1938) (Accident in Montana; 
passenger contributed $10.50 toward insurance premium and $50 for expenses; 
held not to be a guest under Montana law; recovery allowed for ordinary negli- 
gence); Carlin v. Carlin, 29 N.Y.S.(2d) 925 (1941) (Accident in Ontario; pas- 
senger to pay part of expenses; Ontario statute provided that passenger could not 
recover unless the vehicle is “operating in the business of carrying passengers for 
compensation ;” held that passenger could not recover); Hale v. Hale, 219 N.Car. 
191, 13 S.E. (2d) 221 (1941) (Passenger was father of host; passenger paid for 
gasoline; held not a passenger for hire; recovery allowed only for gross negligence 
or for wilful or wanton misconduct); Powers v. Goodwin, 58 R.I. 372, 192 Atl. 
767 (1937) (dispute as to whether passenger went to assist host at clinic or 
whether he went primarily to learn by observing the clinic; also a dispute as to 
what was a gratuitous passenger in Massachusetts where the accident took place; 
held error to direct the verdict) ; Hoover v. Harris, 177 Tenn. 467, 151 S.W. (2d) 
152 (1941) (accident in Arkansas; by the law of Arkansas a passenger who 
assists the driver but does not pay is a guest; and driver is liable only for wilful 
and wanton operation and disregard for the rights of others). 

“Keehn v. Braubach, 307 Ill. App. 339, 30 N.E. (2d) 156 (1940) (Accident 
in South Dakota; “gross negligence” in the South Dakota Statute means, in 
effect, wilful, wanton or reckless misconduct) ; Greiner v. Hicks, 231 Ia. 141, 300 
N.W. 727 (1941) (Accident in Illinois; violation of speed limit not wilful and 
wanton misconduct); Ressmeyer v. Jones, 210 Minn. 423, 298 N.W. 709 (1941) 
(Accident in South Dakota; wilful and wanton misconduct necessary to make 
host liable; in this case evidence as to the defendant’s speed and the condition of 
the road showed wilful and wanton misconduct) ; Sohm v. Sohm, .... Minn. ...., 
3 N.W. (2d) 496 (1942) (Accident in California; “wilful misconduct” in Cali- 
fornia statute held under California decisions to require “deliberate or intentional 
act or omission regardless of the consequences”; driver was tired and finally went 
to sleep at the wheel; held not wilful misconduct; Taylor v. Laderman, .... Mo. 
..., 161 S.W. (2d) 253 (1942) (Accident in Dlinois; under Illinois statute host 
liable only for “wilful and wanton misconduct”; driver proceeded at high rate of 
speed in the middle of the road; guest remonstrated in vain; held, under Illinois 
decisions, to amount to wilful and wanton misconduct); Hargis v. Denny, .... 
(Mo. App.) ...., 117 S.W. (2d) 368 (1938); McCown v. Schram, 139 Neb. 188, 
298 N.W. 681 (1941) (Accident in Kansas; under Kansas law “gross and wanton 
negligence necessary to liability of host; host was drunk; drove at a high rate of 
speed down the middle of a rough gravel road; guest protested in vain; held to be 
“gross and wanton negligence”; Mitrovich v. Pavlovich, .... Nev. ...., 114 Pac. 
(2d) 1084 (1941) (Accident in California; “wilful misconduct” necessary to lia- 
bility of host; host was an inexperienced driver; he drove 50 miles per hour on 
what was apparently a good road; held not intentionally deliberate conduct which 
would amount to wilful misconduct even though the speed limit were 35 miles per 
hour) ; LaPlante v. Rousseau, .... N.H. ...., 18 Atl. (2d) 777 (1941) (Accident 
in Georgia; host liable only for gross negligence; Georgia theory of gross negli- 
gence applied; that is, failure to use slight care but not a total want of care) ; 
Desrosiers v. Cloutier, .... N.H. ...., 25 Atl (2d) 123 (1942) (Accident in 
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If the suit is brought in a state whose ideas of the liability of the 
host are radically different from the idea of the state in which the 
accident happens, an attempt has been made occasionally to invoke 
theories of the public policy of the forum in order to keep from 
giving effect to the law of the state in which the accident happened. 
These attempts have usually proved unsuccessful, and the law of the 
state in which the accident happened has been applied; where the 
accident happened in a common law state where the host was liable 
for ordinary negligence and the suit was brought in a state in which 
the host-guest statute was in force and the host was not liable unless 
his negligence was greater than ordinary negligence ;#° where the 
accident happened in a state in which a host-guest statute was in 
force and the suit was brought in a state in which a greater duty 
would have been imposed upon a driver if the accident happened in 
that state ;*7 and where the accident happened in a province of Canada 





Massachusetts; gross negligence necessary to hold driver; driver of automobile in- 
creased his speed while passing a stalled truck in order to avoid an oncoming car; 
held that driving at such speed under the circumstances amounted to gross negli- 
gence) ; Ritchey v. Crudelle, 255 App. Div. 886, 7 N.Y.S. (2d) 909 (1938); Hale v. 
Hale, 219 N.Car. 191, 13 S.E. (2d) 221 (1941) (Accident in Virginia; gross negli- 
gence or wilful and wanton misconduct necessary to make host liable; car did not 
run right; host, who was driving, jerked the wheel; car ran off road; held not to 
amount to gross negligence) ; Witdock v. Gyselbracht, 67 Ohio App. 120, 36 N.E. 
(2d) 40 (1940) (Accident in Michigan; gross negligence or wilful and wanton 
misconduct necessary; host not liable for ordinary negligence) ; Gill v. Hayes, 188 
Okla. 434, 108 Pac. (2d) 117 (1941) (Accident in New Mexico; by New Mexican 
law heedlessness or reckless disregard of the rights of others necessary to make 
host liable; held that this, by New Mexican law, approached wilful or wanton 
miconduct ; host was driving at 70 miles per hour through the mist; highway was 
damp; the brakes were off balance and made the car swerve; held not to amount 
to heedlessness or a reckless disregard of others) ; Mike v. Lian, 322 Pa. 353, 185 
Atl. 775 (1936) ; Gratton v. Harwood, 53 R.I. 94, 164 Atl. 192 (1933); Hoover v. 
Harris, 177 Tenn. 467, 151 S.W. (2d) 152 (1941); Wood v. Shrewsbury, 117 
W.Va. 569, 186 S.E. 294 (1936) (Accident in Virginia) ; Whit v. Hall, 118 W.Va. 
85, 188 S.E. 768 (1936) (Accident in Indiana); Grim v. Moore, 121 W.Va. 299, 
3 S.E. (2d) 448 (1939) (Accident in Virginia; gross negligence necessary to make 
host liable; host was driving at night at 60 miles per hour and passed other car; 
ran off the road in trying to keep from hitting a pedestrian; held to amount to 
gross negligence under Virginia decisions) . 

“Loranger v. Nadeau, 215 Cal. 362, 84 A.L.R. 1264, 10 Pac. (2d) 63 (1932); 
Hall v. Hamel, 244 Mass. 464, 138 N.E. 925 (1923); Murphy v. Smith, 307 Mass. 
64, 29 N.E. (2d) 726 (1940) ; Freas v. Sullivan, 130 O.S. 486, 200 N.E. 639 (1936) 
(accident in Pennsylvania; duty to use ordinary care; error to charge as to wanton 
negligence) ; Collins v. McClure, 63 Ohio App. 312, 26 N.E. (2d) 780 (1939); 
Sutton v. Bland, 156 Va. 132, 184 S.E. 231 (1936). 

“ Redfern v. Redfern, 212 Ia. 454, 236 N.W. 399 (1931); Mike v. Lian, 322 
Pa. 353, 185 Atl. 775 (1936); Mackey v. Robertson, 328 Pa. 504, 195 Atl. 870 
(1938); Wright v. Pettus, 209 N.Car. 732, 184 S.E. 494 (1936); Clodfelter v. 
Wells, 212 N.Car. 823, 195 S.E. 11 (1938); Farfour v. Fahad, 214 N.Car. 281, 
199 S.E. 521 (1938); Brumsey v. Mathias, 216 N.Car. 743, 6 S.E. (2d) 495 
(1940). 
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in which the driver was not liable unless he was operating a vehicle 
which was primarily used for carrying passengers for hire.** 

An intermediate California court once took the position that the 
public policy of the forum, in which a host-guest statute was in effect, 
would prevent the court from enforcing a liability which arose in 
Oklahoma in which the common law was in effect; on the theory 
that if the guest sued the host he was guilty either of ingratitude in 
criticisizing his host’s driving, or of collusion with the host to get 
insurance.*® In this case, however, the Supreme Court of California 
took the opposite position, and, superseding the Court of Appeals, 
held that California, although a host-guest state, should enforce the 
liability of a host which arose in a common law state.*° 

An apparent exception to the application of this principle of con- 
flict of laws is found in Georgia. In that case the host and guest 
drove from Georgia into Alabama in which the common law was in 
force. The suit was brought in Georgia. The Supreme Court of 
Georgia, following a line of decisions which dated back long before 
automobile days, took the position that the law of Georgia was the 
common law; that, if Alabama law was different from the law of 
Georgia it was something other than the common law; and that the 
Georgia court would apply the true common law, that is, the Georgia 
law.*! It would seem that Alabama required a higher degree of care 
than Georgia; and, following a long line of railroad accident cases, 
the Georgia court applied the Georgia law to an Alabama accident. 
It is probably for this reason that Alabama occasionally enjoins an 
Alabama plaintiff from suing in Georgia, on a tort which took place 
in Alabama.*? 

If by the law of the place in which the tort occurred, contributory 
negligence is a bar, such effect would be given to contributory negli- 
gence in suits in other states.** On the other hand, if, by the law of 





“ Pringle v. Gibson, 135 Me. 297, 195 Atl. 695 (1937); rehearing denied, 135 
Me. 512, 197 Atl. 553 (1938) (New Brunswick); Kaiser v. North, 292 Mich. 49, 
289 N.W. 325 (1939) (Ontario). 

“ Loranger v. Nadeau, .... (Cal. App.) ...., 1 Pac.(2d) 1049 (1931); anno- 
tated (1931) 5 SourHEeRN CatrrorniaA Law Review 242. 

” Loranger v. Nadeau, 215 Cal. 362, 84 A.L.R. 1264, 10 Pac.(2d) 63 (1932). 

™ Slaton v. Hall, 168 Ga. 710, 148 S.E. 74 (1929), reversing, 38 Ga. App. 619, 
144 S.E. 827 (1928). 

® Weaver v. Alabama Great Southern Ry., 200 Ala. 432, 76 So. 364 (1917). 

® Myrick v. Griffin, 146 Fla. 148, 200 So. 383 (1941) (Accident in Alabama; 
by the law of Alabama the driver must, to a reasonable extent, anticipate the way 
in which other drivers will manage their cars) ; Peck’s Administrator v. Bell Line, 
284 Ky. 288, 144 S.W. (2d) 483 (1940) (Accident in Indiana; Indiana law avplied 
as to the duty of plaintiff in a sudden emergency; holding that failure to take the 
course which eventually proves to be the wisest is not contributory negligence) ; 














March] CONFLICT OF LAW PROBLEMS 161 


the state in which the tort took place, contributory negligence is not 
a defense, and the doctrine of comparative negligence is in force, 
effect will be given thereto in suits in other states.54 


Will the negligence of the driver be imputed to the passenger ? 
Whether or not such negligence will be imputed depends upon the 
law which is in force in the state where the accident occurs, and not 
the law which is in force in the forum.*5 


Whether the driver and the passenger are engaged in a joint 
enterprise is determined by the law of the place where the accident 
took place.*® 


The owner of a car is very generally liable for negligence in the 
operation of such car by his agent. Whether he is liable for negli- 


gence in the operation of the car by members of his family, or per- 





Stiles v. Wright, 308 Mass. 326, 32 N.E. (2d) 220 (1941) (Accident in Florida; 
violation of traffic rules is prima facie negligence; but this inference may be 
rebutted); D’Antoni v. Teche Lines, Inc., 163 Miss. 668, 143 So. 415 (1932); 
Cox v. Terminal Association, 331 Mo. 910, 55 S.W. (2d) 685 (1932) (Accident in 
Illinois; Missouri humanitarian rule not applied; by the law of Missouri de- 
fendant must use reasonable care to discover the peril of plaintiff; and then take 
proper precautions to avoid injury); Haton v. Illinois Central R. Co., 335 Mo. 
1186, 76 S.W. (2d) 127 (1935); Connole v. East St. Louis & Suburban Ry. Co., 
340 Mo. 690, 102 S.W. (2d) 581 (1937); Moore v. East St. Louis & Suburban 
Ry. Co., (Mo. App.), 54 S.W. (2d) 767 (1932); Kuba v. Illinois Central R.R. 
Co., (Mo. App.), 143 S.W. (2d) 332 (1940); Busker v. New York Central Ry. 
Co., (Mo. App.), 149 S.W. (2d) 449 (1941); Singer v. Messina, 312 Pa. 129, 167 
Atl. 583, 89 A.L.R. 1271 (1933) (Accident in New Jersey; plaintiff had stopped 
truck across part of road at night with lights out; held, by New Jersey law, that 
plaintiff was guilty of contributory negligence.) 

* Harrison v. Love, 81 Fed. (2d) 115 (1936); Hiatt v. St. Louis-San Fran- 
cisco Ry. Co., 308 Mo. 77, 271 S.W. 806 (1925); Ramey v. Missouri Pacific 
Railroad Co., 323 Mo. 662, 21 S.W. (2d) 873 (1929); certiorari denied, 280 U.S. 
614, 50 S.Ct. 162, 74 L.Ed. 655 (1930); Rice-Stix Dry Goods Co. v. Self, 20 
Tenn.App. 498, 101 S.W. (2d) 132 (1936). 

*Smith v. Brown, 302 Mass. 432, 19 N.E. (2d) 732 (1939) (Accident in 
Connecticut; by the law of Connccticut negligence of driver was imputed to the 
passenger only “. . . if so gross and apparent that (passenger) is bound to know 
of it.”) ; Laughlin v. Michigan Motor Freight Lines, 276 Mich. 545, 268 N.W. 887 
(1936) (Accident in Ohio; law of Ohio applied; Ohio does not recognize the 
doctrine of imputed negligence) ; Shaffer v. New York Central Ry., 66 Ohio App. 
417, 34 N.E. (2d) 792 (1940) (Accident in Michigan; by the law of Michigan 
negligence of the driver imputed to guest; held to be substantive law and not 
evidence). 

*“W. W. Clyde & Co. v. Dyess, 126 Fed.(2d) 719 (1942); Long v. Carolina 
Baking Co. 190 S.Car. 367, 3 S.E. (2d) 46 (1938) (Husband was driving the 
automobile to take a servant to his wife’s relatives; wife went with him to visit 
such relative; held not to be a joint enterprise by the law of North Carolina 
where the accident took place). 

See, Powers v. Goodman, 58 R.I. 372, 192 Atl. 767 (1937). 
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sons to whom he has lent the car, and so forth, depends upon the law 
of the state in which the accident took place.*? 


If the owner of the car is liable for accidents which take place 
while it is being driven with his consent, the question who is the 
owner may be of great importance. If the title to the automobile is 
registered with the state in some way, the law of the state in which 
such automobile is registered (which was, in this case, also the domi- 
cile of the alleged owner and of the driver) determines whose auto- 
mobile it is.°* 

In a case which involved the operation of a rented car, this gen- 
eral principle has been evaded and the law of the place where the car 
was rented has been taken as the law which determines the rights and 
liabilities of the parties, by invoking the theory that the statute which 
provided that the lessor of an automobile should be liable for negli- 
gent driving and the like by the lessee, was contractual in its legal 
effect. Accordingly the case was determined as though there had been 
a contract between the lessee and the lessor by which the lessor prom- 
ised the lessee that the lessor would pay damages to a third person 
who might be injured by the negligence and the like, of the lessee.5® 





* Rubin v. Schupp, 127 Fed. (2d) 625 (1942) (Accident in Missouri; owner 
liable only if he or his agent were driving; wife was driving, partly for her own 
pleasure and partly in order that her husband, the owner, could use the car for 
his business at Oklahoma City); Cherwien v. Geiter, 272 N.Y. 165, 5 N.E. (2d) 
185 (1936) ; annotated (1937) 14 New York University Law Quarterty REVIEW 
389 and (1937) 11 Sr. Joun’s Law Review 303; affirming, 244 App. Div. 814, 
279 N.Y. Supp. 553 (1935); which was annotated (1936) 21 CorneLL Law Quar- 
TERLY 303 and (1936) 13 New York Untversiry Law QuartTerty Review 389 
(Owner domiciled in Pennsylvania; in New York with his automobile on a visit; 
owner, in New York, lent automobile to his son; son drove it in New Jersey with 
his fiancee; fiancee brought suit against owner; no evidence of New Jersey law; 
held that Section 59 of the New York Vehicle and Traffic law which made the 
owner liable if the car were driven by another with the consent of the owner 
was limited to driving in New York and did not apply to driving in New Jersey). 

See to the same effect, Miranda v. Lo Curto, 249 N.Y. 191, 163 N.E. 557 
(1928) (loan made in New Jersey). 

Traub v. Blum, 263 App. Div. 92, 31 N.Y.S. (2d) 735 (1941); Zowin v. 
Peoples Brewing Co., 225 Wis. 120, 273 N.W. 466 (1937) (Plant and offices of 
owner of truck in Minnesota where owner liable for operation of automobile with 
consent of the owner; accident in Wisconsin; held that Minnesota statute applied 
only to operation of the automobile in Minnesota). 

® Enfield v. Butler, 221 Ia. 615, 264 N.W. 546 (1935) (Son paid for car and 
took title in father’s name so as to use license plates from automobile which father 
had owned; held that the law of the place where the parties were domiciled and 
the car was registered (Missouri) controlled; therefore held proper to strike out 
such evidence). 

* Levy v. Daniels’ U-Drive Auto Renting Co., Inc., 108 Conn. 333, 143 Atl. 
163, 61 A.L.R. 846 (1928) annotated (1929) 29 CorumsBira Law Review 210, 
(1939) 42 Harvarp Law Review 433, (1928) 27 Micuican Law Review 462, 
(1929) 2 SourHern Catirornta Law Review 304, (1929) 77 University OF 
PENNSYLVANIA LAw Review 410. (The car was rented in Connecticut; the lessee 
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Whether a contract between a carrier and the owner of a truck, 
by which the latter promises to carry goods for the former, makes 
the owner of the truck an employe or an independent contractor, 
might seem to be a question which should be determined by the law 
of the place where such contract was made; but if the court treats the 
question as one involving the liability of the carrier for the acts of the 
independent contractor, the law of the place where the truck owner 
met with his accident determines whether or not a carrier is liable to 
a third person who is injured thereby. 

If the owner of an automobile lends it, without restriction on its 
use, and the borrower takes it into a state in which the owner is 
liable for negligence of one who is using the car with the owner’s 
consent, the owner is liable for the negligence of the borrower.® 
In the absence of specific authority to take the borrowed automobile 
into the state in which the accident took place, the owner was held 
not to be liable for the act of the borrower in driving without proper 
license plates, although the owner knew that the borrower had not 
equipped the car with proper license plates and although by the law 
of the state into which the automobile was driven the borrower was a 
trespasser if he drove on the highway without the proper license 
plates.®? 

If husband and wife are riding together and one of them is in- 
jured by the negligence of the other, can the injured spouse bring 





drove into Massachusetts and there negligently stopped on the road without ade- 
quate lights; A ran into the lessee’s car and hurt a passenger in such car; the 
Connecticut statute provided that the lessor should be liable for negligence and 
the like on the part of the lessee; Massachusetts had no such statute; the lessor 
was held liable to the injured passenger on the theory of contract). 

®Venuto v. Robinson, 118 Fed. (2d) 679 (1941) (Contract between carrier 
and truck driver made in North Carolina; accident in New Jersey). 

“Young v. Masci, 289 U.S. 253, 53 S.Ct.599, 77 L.Ed. 1158 (1933); anno- 
tated (1934) 47 Harvarp Law Review 349 (Owner of automobile domiciled in 
New Jersey; loan of automobile made in New Jersey, without restrictions on its 
use; borrower drove into New York and there injured a third person negligently) ; 
Scheer v. Rockne Motors Corporation, 68 Fed. (2d) 942 (1934) ; annotated (1936) 

* 23 Intrnors Bar JouRNAL 267 (Held that the owner is not liable unless he speci- 
fically authorizes the automobile to be taken into the state in which the injuries 
occurred. 

The fact that the owner consented that the borrower use the car, which con- 
sent was given in New York, was held to be not enough authority for the bor- 
rower to take the car, into Ontario to subject the owner to the law of Ontario 
which provided that the owner was liable unless the automobile, without the 
consent of the owner, was in the possession of one who was neither the owner 
nor his chauffeur). 

“Strogoff v. Motor Sales Co., 302 Mass. 345, 18 N.E. (2d) 1016 (1939) 
(Automobile lent in Connecticut; borrower drove automobile into Massachusetts 
without complying with either the Connecticut law or the Massachusetts law as 

to license plates; borrower held to be a trespasser but owner held not to be liable 
to the party injured by the negligence of the borrower). 
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an action against the negligent spouse? Questions of this sort come 
up repeatedly because of liability insurance. If husband and wife are 
domiciled in one state, if the accident takes place in another, and if 
the suit is brought in a third state, and these states differ as to the 
liability of one spouse for the negligent injury to the other, and differ 
as to their theories of allowing such action to be brought, which of 
these systems of law will determine the rights of the parties? On 
this question the courts have divided. In one group of cases it is 
held that the law of the place where the accident took place deter- 
mines whether or not one spouse has a right of action against the 
other under such circumstances.®* In these cases, however, the suit 
is generally brought in a state which would recognize the right of 
action and which would find nothing contrary to its public policy in 
permitting such suit. In other cases, the courts have held that it is so 
contrary to their public policy to permit one spouse to maintain an 
action against the other, that such action cannot be maintained even 
though the accident happened in a state in which one spouse acquires 
a right against the other and in which such action could have been 
maintained.* 

Problems of this sort which arise between husband and wife are 
sometimes complicated by the fact that one of the states which is in 
some way concerned in the transaction is a state which recognizes 





© Alberts v. Alberts, 217 N.Car. 443, 8 S.E. (2d) 523 (1940) (Accident in 
North Carolina; husband and wife domiciled in Massachusetts) ; Bogen v. Bogen, 
219 N.Car. 51, 12 S.E. (2d) 649 (1941) (Accident in North Carolina; husband 
and wife domiciled in Ohio; the court said “There is no occasion to inquire 
whether a wife can sue her husband under the Ohio law.”) ; Bourestom v. Boure- 
stom, 231 Wis. 666, 285 N.W. 426 (1934) (Accident in Oklahoma where one 
spouse could acquire a right of action against the other; parties domiciled in 
Minnesota where one spouse could not maintain an action against the other; 
action brought in Wisconsin where one spouse could maintain an action against 
the other.) 

“ Kircher v. Kircher, 288 Mich. 669, 286 N.W. 120 (1939); annotated (1940) 
38 MicuicaAN Law Review 715 (Husband and wife domiciled in Michigan; acci- 
dent in Colorado; suit in Michigan) ; Mertz v. Mertz, 271 N.Y. 466, 3 N.E. (2d) 
597 (1936); annoted (1936) 6 Brooktyn Law Review 100, 1936) CotumsBia Law 
Review 1158, (1936) 5 ForpnHam Law Review 496, (1937) 50 Harvarp Law RE- 
VIEW 351, (1937) 31 Ittrnois Law Review 792, (1936) 1 Mrissourr Law REvIEW 
348, (1936) 14 New York Untversiry Law QuarrTerty Review 93, (1936) 11 
St. Joun’s Law Review 122, (1936) 10 Untverstry oF CrncrInNATI LAw REVIEW 
473, (1937) 3 Untversrry oF PittssurcH Law Review 128 (Husband and wife 
domiciled in New York; accident in Michigan; recovery denied on the theory that 
the injured spouse did not have “capacity to sue” in New York); Poling v. 
Toling, 116 W. Va. 187, 179 S.E. 604 (1935); annotated (1935) 41 West VIRGINIA 
Law QuarTErty 429 (Husband domiciled in West Virginia; wife domiciled in 
Washington, D. C.; accident in Alabama where one spouse may acquire a right 
ot action against another under such circumstances; husband brought action 
against the wife in West Virginia; held to be contrary to the public policy of 
West Virginia to permit such action). 
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community property. Some of the courts have adopted the theory 
that the right of the injured spouse is to be determined by the law of 
the place where the accident took place; and if by the law of such 
state, his right of action is his separate estate, the fact that community 
property is recognized by the law of the domicile, does not prevent 
recovery.®* Other courts have adopted the theory that property rights 
thus acquired would be determined by the domicile; therefore the 
community property law of the domicile might prevent any recovery 
if one spouse were injured by the negligence of the other.®¢ 

If the law of the place at which the accident took place has one 
theory as to the amount of damages to be recovered, and the state in 
which the suit is brought has a different theory, which theory is to be 
adopted? This is sometimes put in the form of the question whether 
damages is a matter of substance or a matter of procedure. Which- 
ever way it is stated, the courts which have had automobile accident 
cases before them have taken what seems to be the sounder view; 
and have held that the law of the state in which the accident occurred 
determines the measures of damages and the amount of recovery.® 





© Traglio v. Harris, 104 Fed. (2d) 439, 127 A.L.R. 803 (1939); annotated 
(1940) 40 Cotumpra Law Review 527, (1940) 13 SourHERN CALIFoRNIA LAw 
Review 503; affirming, 24 Fed. Supp. 402 (1938); annotated (1939) 28 Cati- 
FORNIA LAW Review 210; certiorari dismissed, 308 U.S. 629, 60 S.Ct. 125, 84 L.Ed. 
524 (1939) (Husband and wife domiciled in California; accident in Oregon; law 
of Oregon held to determine whether or not the right of action is community 
property or separate property; held to be separate property, and accordingly the 
injured spouse could recover; it was urged that the amount of the recovery, if 
any, would be community property; and that the other spouse who was at fault, 
would fail in the recovery unless the court refused to permit any recovery at all) ; 
W. W. Clyde & Co. v. Dyess, 126 Fed.(2d) 719 (1942) (Husband and wife domi- 
ciled in Texas; wife injured in Utah; husband partly at fault; other party to 
collision also at fault; by the law of Texas the injured spouse could not recover 
since it was a community right; by the law of Utah the injured spouse could 
recover being separate property; held that the law of Utah applied). 

Jones v. Weaver. 123 Fed. (2d) 403 (1941) (Husband and wife domiciled 
in California where the community was not a distinct lega! entity; accident in 
Arizona caused by the negligence of wife; husband in the car asleep at the time; 
community property law of California applied so that wife is treated as agent of 
community, a distinct personality; Arizona family car doctrine applied; however, 
the death of the wife was held to cause the action aggainst the community to 
abate, so that husband was not liable); Roberts v. Magnolia Petroleum Co., 135 
Tex. 289, 143 S.W. (2d) 79 (1940) ; refusing error, .... (Tex. Civ. App.) ...., 142 
S.W. (2d) 315 (1940); (Accident in Oklahoma; wife injured; no allegation that 
by the law of Oklahoma such right was her separate property; held that the law 
of Texas applied; that the right of action was community property for which the 
husband might sue alone). 

“Hupp Motor Car Corp. v. Wadsworth, 113 Fed. (2d) 827 (1940) (Accident 
in California; by Cope or CaALrForn1A Crvm Procepure §377 “. . . such damag?s 
may be given . . . as may be just”); Jackson v. Anthony, 282 Mass. 540, 185 
N.E. 389 (1933); annotated in (1933) 13 Boston Universiry Law Review 521 
(Accident in Rhode Island; suit in Massachusetts for death by wrongful act; 
Massachusetts court applied Rhode Island law which provided for a recovery on 
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It may be that after an automobile accident has happened, one or 
both of the parties have done something which would prevent re- 
covery, either in the state in which the accident happened or in the 
state in which the suit is brought. If these states differ as to whether 
or not the right of action is discharged, which state will be taken as 
the one whose laws determine the rights and liabilities of the parties? 
In the case which has become quite celebrated,®* the accident took 
place in Illinois; the fiance of the driver was injured, and on their 
return to Wisconsin she brought suit against him. They then mar- 
ried. It was assumed that by the law of Illinois such marriage would 
discharge his liability to her. The court held that the law of the state 
in which the accident happened determined whether marriage was a 
discharge under such circumstances; and accordingly applied the 
Illinois law and held that the right of action had ceased to exist. 


In the absence of statute, rights of action for personal injuries 
end with the death of either plaintiff or defendant. Statutes have 
been passed which modify this rule to a greater or lesser extent, and 
which provide that many of these rights of action survive the death 
of one or the other or both of the parties. If one rule is in force in 
the state in which the accident happened and another rule is in force 
in the state in which the suit is brought, which rule is to be applied? 
Upon this question too, the courts have differed. It would seem 
that the quality of surviving the death of one or both parties is an 
essential part of the right. This theory has been adopted by a number 
of courts, and they have held that the law of the place where the 
accident occurred determines whether or not the action survives the 
death of one or of both of the parties.®* Other courts have taken the 
position that a state is not bound to hear a suit upon a right of action 





the basis of the loss suffered by the beneficiaries; Massachusetts law which made 
the amount of recovery depend in part on the culpability of the wrongdoer not 
applied). 

“ Buckeye v. Buckeye, 203 Wis. 248, 234 N.W. 342 (1931); annotated (1931) 
31 Cotumsr1a Law Review 884, (1931) 44 Harvarp Law Review 1138, (1931) 29 
Micnuican Law Review 1072, (1931) 79 UNtiversiry OF PENNSYLVANIA LAw RE- 
view 804, (1931) 6 Wisconsin Law Review 103. 

“ Kertson v. Johnson, 185 Minn. 591, 242 N.W. 329, 85 A.L.R. 1 (1932) 
(Minnesota attempted to apply this theory in a case growing out of an accident 
in Wisconsin, but had trouble in determining which Wisconsin statute determined 
what tort rights survived and which Wisconsin statute determined the procedure 
in case the right would survive); Jn re Estate of Daniels’, 208 Minn. 420, 294 
N.W. 465 (1940); Potter v. First National Bank, 107 N.J.Eq. 72, 151 Atl. 546 
(1930); Friedman v. Greenberg, 110 N.J.L. 462, 166 Atl. 119, 87 A.L.R. 849 
(1933) ; Chubbuck v. Holloway, 182 Minn. 225, 234 N.W. 314 (1931), set aside 
on reargument, 182 Minn. 731, 234 N.W. 868 (1931); annotated (1931) 29 
Micuican Law Review 929 and (1931) 17 Vircmy1a Law Review 598. 
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which, under its law, has ceased to exist; and accordingly have 
applied the law of the forum.”° 

A variant of this question was presented in a case in which the 
right of action abated under the law of the province in Canada in 
which the accident took place, by the law which was in force at the 
time of the accident, because of the death of the wrong-doer; but 
such province subsequently enacted a valid retroactive statute which 
made such right of action survive. The state in which the wrong- 
doer was domiciled and in which his property was situated refused 
to give effect to such statute; on the ground that it would interfere 
seriously with the orderly settlement of the estates in other coun- 
tries, states and so forth, although, in this case, the estate was not 
settled when the claim was set up.” 


VI 


Mr. A may have had the bad luck to buy an automobile which was 
defectively constructed. As a result of this defect the owner may be 
hurt, or his guest, or some third person. If the manufacturer is to 
be held liable to any of these persons if and when they are injured, 
the courts might well consider the place in which the automobile was 
made, the place in which it was sold to the dealer, and the place in 
which the dealer sold it to the ultimate consumer, for the purpose of 
determining what law should meausre the rights and liabilities of the 
parties. If, however, the courts have paid no attention to domicile 
for other purposes, it would seem likely that they would pay no 
attention to domicile for this purpose. 

A number of cases which present problems of this sort have come 
before the courts. In some of them it would seem that no conflict of 





Herzog v. Stern, 264 N.Y. 379, 191 N.E. 23 (1934); annotated (1934) 4 
Brooktyn Law Review 84, (1934) 20 Cornett Law QuarTERLy 87, (1935) 23 
Ittrwots Bar JourNAL 163, (1935) 29 In11nots Law Review 526, (1934) 19 
Minnesota Law Review 117, (1934) 83 UNIveRsITY OF PENNSYLVANIA LAW RE- 
view 84, (1934) 21 Vircrnta Law REvIEw 232, (1934) 44 Yate LAw JournaL 158; 
In re Killough’s Estate, 148 Misc. Rep. 73, 265 N.Y. Supp. 301 (1933) annotated 
(1934) 11 New Yorx Untversiry Law Quarterty Review 463 (Court treats the 
provision of the New York law which makes such right abate on the death of 
the party as a statute of limitations which, in effect, denies recovery unless the 
injured party sues before the wrong-doer dies; accordingly the law of the forum 
is anplied) ; In re Vilas’ Estate, 166 Or. 115, 110 Pac. (2d) 940 (1941) (Accident in 
Oregon; assumed that Washington would not hear such case because, under the 
Washington law, the right of action had abated by the death of the wrong-doer. 
Accordingly Oregon permitted ancilliary administration on the theory that the 
liability insurance was an asset of the estate in Oregon since the insurer cou'd be 
sued there). 

™ Dalton v. McLean, 137 Me. 4, 14 Atl. (2d) 13 (1940); annotated (1940) 18 
Canapran Bar Review 642. 
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laws question was presented. In a number of cases it would seem 
quite clear that the automobile was made in one state, was sold in 
another, and, perhaps, that the accident took place in a third state, 
Whether or not these cases present problems of conflict of laws, they 
have been, most of them, decided without any reference to any prob- 
lem of conflict of laws. Either the court before which the case was 
heard assumed that the law of the place of the accident should con- 
trol, which was usually the state in which the suit was brought; or it 
assumed that the law on this subject was the same in each of the 
states whose law might, by any possibility, be considered as affecting 
the rights and liabilities of the parties. When the cases which involve 
the question of the liability of a manufacturer to the owner, the guest, 
or the third person, are put together, there is quite a variance be- 
tween the different theories of the liability of the manufacturer and 
seller of a defective automobile. It would seem that this difference 
in the law might raise a number of questions of conflict of laws, but 
this possibility is generally ignored or overlooked by the courts when 
they decide cases of this sort.” 





™ Chanin v. Chevrolet Motor Co., 89 Fed.(2d) 889, 111 A.L.R. 1235 (1937), 
affirming 15 Fed. Supp. 57 (Manufacturer bought the glass for the car and sold 
the car under the warranty that the glass in it was shatterproof; it was not; the 
buyer was injured; held that he could recover only in tort and not in warranty; 
there was no allegation that the Chevrolet Motor Co. knew of the falsehood of 
this statement; suit in Illinois) ; Olds Motor Works v. Shaffer, 145 Ky. 616, 140 
S.W. 1047, 37 L.R.A. (N.S.) 560 (1911) (Accident in Kentucky; passenger hurt; 
held that the manufacturing company was liable in tort) ; Cadillac Motor Car Co. 
v. Johnson, 221 Fed. 801, L.R.A. 1915 E, 287 Ann. Cas. 1917 E, 581 (1915), re- 
versing 197 Fed. 485 (1912) (Cadillac Motor Co. bought wheels; its prospectus 
said that the wheels were the best obtainable; the Motor Car Co. did not discover 
the defects; the only test was to drive the car a few miles at different rates of 
speed; it was suggested that even this perfunctory test would have disclosed the 
defects; held that the manufacturer was not liable to the buyer on contract but 
only for fraud; and that the manufacturer should have been allowed to show the 
custom of the trade as to inspection) ; Heckel v. Ford Motor Co., 101 N.J.L. 385, 
39 A.L.R. 989, 128 Atl. 242 (1935) (Accident in New Jersey; manufacturer held 
liable on the theory that he made the defective article; in a later case where the 
manufacturer bought wheels and did not inspect or test them, it was held that he 
was liable only if he did not give a reasonable test to the finished product) ; 
Martin v. Studebaker Corp., 102 N.J.L. 612, 133 Atl. 384 (1926) ; MacPherson v. 
Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050, L.R.A. 1916 F 696, Ann. Cas. 
1916 C 440 (1916) (Manufacturer bought wheels; the automobile including the 
wheels was made in Michigan; was sold to the owner in New York; and the 
accident happened in New York; this appears from the facts given in 138 N.Y5S. 
224 (1913); a reasonable inspection would have discovered the defects; manu- 
facturer held liable to owner; no discussion as to whether this resulted from the 
law of Michigan or New York); Quackenbush v. Ford Motor Co., 153 N.Y. 
Supp. 131 (1915); Cohen v. Brockway Motor Truck Corp., 268 N.Y. Supp. 545, 
240 App. Div. 18 (1934), annotated (1934) 82 Universiry oF PENNSYLVANIA LAW 
Review 771 (Manufacturer held not liable for defective door handle which caused 
an employee of the owner to fall out of the car, resulting in severe injury) ; Ford 
Motor Co. v. Livesay, 61 Okl. 231, 160 Pac. 901 (1916) (Manufacturer bought 
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Attention has been paid to the question of the law which would 
determine the rights and liabilities of the parties where the question 
involved not only the liability for a defective automobile, but the 
right to join the manufacturer, a foreign corporation, with the dealer 
so as to get jurisdiction over the manufacturer. In this case the 
automobile was made in Michigan; it was sold to a dealer in Louisi- 
ana; he sold it to a Louisiana customer; the accident took place in 
Mississippi, and a guest of the owner was hurt. Was the dealer 
liable to the guest of the buyer for selling an automobile, the steering 
apparatus of which was defective? It was held that the question 
would be decided by the law of Louisiana and by that law the dealer 
would be liable only if he had notice of the defect unless he were 
also the manufacturer.”* 


If a dealer in used automobiles sells one of them as a recondi- 
tioned car, some of the questions which are presented if the car is 
defective resemble the questions presented when the manufacturer 
sells a new automobile. Unfortunately, in the case in which the court 
has considered a problem of conflict of laws in such a situation, the 
law of the state where the reconditioned automobile was sold and the 
law of the state in which the accident happened were substantially 
alike. Accordingly the court made no effort to decide whether the 
law of the state where the reconditioned automobile was sold, or the 
law of the place where the accident happened, would fix the rights 
and liabilities of the parties, saying that in view of the fact that the 
two principles were substantially alike it was immaterial which con- 
trolled.”4 





wheels; spokes were made of wood and were case-hardened; the only test was to 
see if wheels would break, and it was said that this test, if it disclosed the defect, 
would destroy the value of the wheel; manufacturer held not to be liable in court 
as a matter of public policy; as too much litigation was arising out of injuries 
caused by defective automobiles) ; Baxter v. Ford Motor Co., 68 Wash. 384, 12 
Pac. (2d) 409, 88 A.L.R. 521 (1932); on rehearing, 168 Wash. 456, 15 Pac. (2d) 
1118 (1932); annotated (1933) 18 Cornett Law QuarTerty 445 (Manufacturer 
bought glass; his catalog represented the glass as shatterproof which was not true; 
injury in Washington). 

® Gordon v. Bates-Crumley Chevrolet Co., (La. App.) 158 So. 223 (1935); 
affirmed 182 La. 795, 162 So. 624 (1935). (The Supreme Court seems to have 
assumed the correctness of the decision on the question of the conflict of laws, 
and to have decided the case on the question of the right to hold the manufac- 
turer, a foreign corporation; holding that the manufacturer could be sued if th2 
liability of the dealer were shown, in which case it would be a liability in solido; 
by that in this case the dealer was not liable and accordingly the manufacturer 
could not be joined). 

“Egan Chevrolet Co. v. Bruner, 102 Fed. (2d) 373, 122 A.L.R. 987 (1939) 
(Reconditioned truck bought in Minnesota; accident in Wisconsin; law of the two 
states substantially the same; the court held that it was immaterial which law 
would be taken to determine the rights and liabilities of the parties). 











WISCONSIN LAW REVIEW [Vol. 1943 















































VII 


As a result of their expedition Mr. A or Mr. B may sue or may 
be sued. If the court in which the litigation takes place is the court 
of a state other than that in which the accident happened, we will 
have the problem of what law determines what machinery for adjust- 
ing the rights and liabilities of the parties shall be used. The answer 
which the courts give depends upon practical considerations rather 
than upon any general theory. If a trial judge understands pleading, 
evidence, procedure and remedies so well that he can decide questions 
of these types as they arise in the rush of a trial, without taking an 
undue amount of time to find out what the law is, without making 
any great number of material errors, and at the same time, deciding 
these questions as rapidly as they must be decided, we are likely to 
think that we have found a most admirable trial judge. If, in addi- 
tion to an accurate working knowledge of pleading, evidence, pro- 
cedure and remedies under the law of his own state, we should 
demand a similar working knowledge of the laws of the other states 
of the Union, of the Dominions and Provinces of the British Empire, 
of the countries whose law is based on that of Rome, and of the other 
countries, if any, whose law must be taken into account under the 
general principles of conflict of laws, we would find that such a judge 
never existed and, in all probability, never will exist. A great deal 
better brand of justice will be administered in much less time and for 
much less money if the trial judge will use the law of pleading, evi- 
dence, procedure and remedies as it exists in his state and as he 
applies it to causes of action which arise in his state. This does not 
mean that the change from one system of procedure to another may 
not change the result occasionally ; and, if the ideal to be reached in 
applying the principles of conflicts of laws is to get the same result, 
no matter where the action is brought, the use of the law of the forum 
for questions of procedure and the like may occasionally prevent a 
uniformity of result. At the same time even if uniformity of result 
is the chief object to be attained, it is quite likely that a closer 
approximation will be reached if the court applies its own law of 
procedure and the like than if it attempts to apply an alien system. 

So frequently has the problem of procedure and the like been 
solved in this way that very little is said about it when an action is 
brought in one state upon a transaction, such as an automobile acci- 
dent, which took place in another state. The court of the state in 
which the action is brought applies its own rules of procedure and 
the like, apparently assuming that the matter is so thoroughly settled 
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that there is nothing to be said in favor of the law of the place where 
the transaction occurred. It is only when questions arise which are 
close to the border line between substance and procedure that the 
problem is considered by the courts; and then the courts seem to 
think that, once they have decided whether it is substance or proce- 
dure, the question is answered. Difficulty in distinguishing between 
substance and procedure is a very real difficulty, although it looks 
much like a difficulty in distinguishing the material which is to be 
worked over by the machine, from the machine which is to work the 
material over. 


Here we find an occasional example of the many problems in con- 
flict of laws, which Professor Beale used to say were to be solved 
by ascertaining the real nature of the legal right, principle, rule or 
standard which was involved; disregarding the names which the 
different systems of law might give to them, or the different pigeon- 
holes into which the different systems of law might try to tuck them. 
These are the same problems which are so often discussed under the 
names of qualification, classification or characterization. 

It is very likely that the courts which started the distinction 
between substance and procedure had in mind considerations of 
practical expediency rather than of abstract theory; and that they 
wished to apply the law of the state where the accident took place as 
far as they could without undue hindering or inconveniencing them- 
selves. They did not, however, stop at this point. They did not wish 
to leave it to the individual court in each separate case to determine 
how far he could go without practical hinderance or inconvenience 
to himself. In this, as in other topics, certainty and predictability are 
essential elements of law. The courts found that it made for cer- 
tainty and predictability if they decided to use their own machinery 
of administering justice. 

The forum applies its own law in determining whether or not it 
will hear a case which arises out of an automobile accident in another 
state.*5 


The law of the forum determines who may maintain the action 





Viking Freight Co. v. Keck, 202 Ark. 656, 153 S.W. (2d) 163, 153 S.W. 
(2d) 167 (1941) (Accident in Missouri; Arkansas permitted plaintiff to sue) ; 
Gordon v. Shea, 300 Mass. 95, 14 N.E. (2d) 105 (1938) (Accident in Massachu- 
setts; injured party domiciled in New Hampshire; wrong-doer domiciled in Rhode 
Island; insurance company could be sued in Massachusetts; wrong-doer died; held 
that insurance was an asset in Massachuetts and that the court could appoint an 
administrator in Massachusetts); M & A Motor Freight Lines v. Villere, 190 
Miss. 848, 1 So. (2d) 788 (1941) (Accident in Louisiana; Mississippi permitted 
plaintiff to use). 
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as nominal plaintiff.** If, however, by the law of the state where the 
accident happened, a right of action is given to some nominal plain- 
tiff, designated by the law of that state, the forum may permit such 
nominal plaintiff to maintain the action."7 

What must be pleaded, and which party must plead it, is deter- 
mined by the law of the forum.’® This general principle includes 
such specific problems as whether or not the plaintiff must plead 
freedom from contributory negligence ;*° the effect of an amendment 
of a pleading after the statute of limitations has run ;*° whether or 
not plaintiff’s defective pleading is cured by defendant’s pleading ;*! 
and the effect of a demurrer.*? 

A question which is closely connected with the problem of plead- 
ing a foreign wrong, and upon which the courts seem unanimous, is 
that of the necessity of pleading foreign law. The courts have agreed 
that in the absence of statute, foreign law must be pleaded and 
proved by the party who wishes to rely thereon. If foreign law is not 
pleaded and is not proved, the courts generally solve the difficulty by 
holding that, if the foreign state is a common law state, they will 
assume that the common law of that state is the same as the common 
law of the forum.** While most of the cases on the question of 





Kroger Grocery & Baking Co. v. Reddin, 128 Fed. (2d) 787, (1942) (Acci- 
dent in Illinois; Missouri may appoint administrator of decedent’s estate to 
enforce claim) ; Gordon v. Shea, 300 Mass. 95, 14 N.E. (2d) 105 (1938) (Insur- 
ance held to be a local asset, if insurance company could be sued at forum, so that 
appointment of a local administrator of a deceased wrong-doer, could be made). 

™ State of Maryland for use of Joynes v. Coard, 175 Va. 571, 9 S.E. (2d) 
454 (1940); annotated (1940) 27 Vircmy1a Law Review 244. 

™Slobodnjak v. Coyne, 116 Conn. 545, 165 Atl. 681 (1933) (If defendant 
claims assumption of risk he must plead it especially) ; Midland Trail Bus Lines 
v. Martin, 100 Ind. App. 206, 194 N.E. 862 (1935) (Plaintiff need not plead or 
prove want of contributory negligence); Kingery v. Donnell, 222 Ia. 241, 268 
N.W. 617 (1936) (Contributory negligence). 

™ Kingery v. Donnell, 222 Ia. 241, 268 N.W. 617 (1936). 

® Harrison v. Love, 81 Fed.(2d) 115 (1936) (Amendment allowed). 

™ Corbett v. Terminal Railroad Association, 336 Mo. 972, 82 S.W. (2d) 97 
(1935). 

™ Gratton v. Harwood, 53 R.I. 94, 164 Atl. 192 (1933) (If statute of foreign 
state is pleaded contrary to the truth, a demurrer to such pleading admits th 
statute as pleaded; apparently the same rule on this point in the state in which 
the accident happened (Massachusetts) as in the forum). 

* Waggaman v. General Finance Co., 116 Fed.(2d) 254 (1940); Corbett v. 
Terminal Railroad Association, 336 Mo. 972, 82 S.W. (2d) 97 (1935) (In Missouri 
if a foreign statute is properly pleaded the court must take judicial notice of it 
and of the judicial decisions which construe it); Smith v. East St. Louis Ry., 
.... (Mo. App.) ...., 152 S.W. (2d) 204 (1941) (Pleading statute of state where 
accident happened does not dispense with the necessity of pleading common law if 
party wishes to rely on common law of the state where the accident happened) ; 
Cherwien v. Geiter, 272 N.Y. 156, 5 N.E. (2d) 185 (1936); affirming, 244 App. 
Div. 814, 279 N.Y.S. 553 (1935) (Oral evidence of foreign law held proper) ; 
Mergentime v. New England Telephone & Telegraph Co., 255 App. Div. 628, 
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pleading foreign law come up because foreign law was not pleaded, 
we find, occasionally, a case in which it is pleaded too thoroughly.® 
Even where foreign law must ordinarily be pleaded and proved, 
effect may be given to stipulations into which the parties have entered 
as to foreign law.*5 


In some states statutes, which differ somewhat in their wording, 
provide that the court of the forum must take judicial notice of for- 
eign law where a case which involves foreign law is presented to the 
court.8° Whether or not this dispenses with pleading or only with 
proof of the foreign law depends apparently upon the wording of the 
statute which provides that the court may take judicial notice of 
foreign law.*? 





8 N.Y.S. (2d) 637 (1938) ; Bowers v. Great Northern Ry., 65 N.D. 384, 259 N.W. 
99, 99 A.L.R. 1443 (1935); Roberts v. Freihofer Baking Co., 283 Pa. 573, 129 
Atl. 574 (1925); annotated (1926) 24 Micnican Law Review 411; Gould v. 
Gould, 110 Vt. 324, 6 Atl. (2d) 24 (1939); Jensen v. Jensen, 228 Wis. 77, 279 
N.W. 628 (1938). 

If foreign common law is not pleaded, if the courts of the forum cannot take 
judicial notice of foreign common law, and if the case is nevertheless tried on 
some theory as to the rules of such foreign law, it has been held that the judgment 
should be reversed and the case remanded so that foreign law can be pleaded and 
put in evidence in such a way that the record will show what the foreign law 
was. Switzer v. Weiner, 230 Wis. 599, 284 N.W. 509 (1939). 

Occasionally it is presumed that the statute in force in the state in which the 
accident happened is the same as is in force in the forum. Owen v. Taylor, . 
Ida. ...., 114 Pac.(2d) 258 (1941) (Host-guest statute). 

“Kingery v. Donnel, 222 Ia. 241, 268 N.W. 617 (1936) (Accident in Mis- 
souri; a brief of Missouri law was prepared and made a part of the pleading; 
if Missouri law was the same as the law of Iowa, it was held proper to strike out 
the allegation as to Missouri law); Witdock v. Gyselbracht, 67 Ohio App. 120, 
36 N.E.(2d) 40 (1940) (Accident in Michigan; defendant pleaded the statute of 
Michigan and a synopsis of some twenty Michigan cases). 

* Greiner v. Hicks, 231 Ia. 141, 300 N.W. 727 (1941) (Parties entered into 
stipulation as to the effect of Illinois law; Supreme Court will not review) ; 
Wieden v. Minneapolis, St. Paul & Sault Ste. Marie Ry., 181 Minn. 235, 232 N.W. 
109 (1930); annotated (1931) 15 Mrynesora LAw Review 703 (Parties entered 
into stipulation that all the Wisconsin statutes and Supreme Court decisions 
material to the issue should be considered to be in evidence. 

Loranger v. Nadeau, .... Cal. App. ...., 1 Pac.(2d) 1049 (1931); anno- 
tated (1932) 5 SouTHERN CaLrForNIA Law Review 242; not affected on this 
point by 215 Cal. 362, 10 Pac.(2d) 63, 84 A.L.R. 1264 (1932); Du Bois v. Owen, 
16 Cal. App. (2d) 552, 60 Pac. (2d) 1019 (1936); Laughlin v. Michigan Motor 
Freight Line, 276 Mich. 545, 268 N.W. 887 (1936). 

Some statutes apply to foreign law generally, others only to foreign statutes. 

* Walker v. Lloyd, 295 Mass. 507, 4 N.E.(2d) 306 (1936) (Accident in Ver- 
mont; Vermont law not called to the attention of trial court; case decided in 
accordance with the common law of Massachusetts; Supreme Court may consider 
Vermont statutes and decisions); Corbett v. Terminal Railroad Association, 336 
Mo. 972, 82 S.W. (2d) 97 (1935) (Statute held not to dispense with the necessity 
of pleading foreign law, but to dispense with the expense of proving it if it is 
properly pleaded). 
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It is generally held that the law of the forum controls as to the 
admissibility and effect of evidence.*® 


A question as to the burden of proof is generally regarded as 
procedural ; and, as such, to be determined by the law of the forum.%® 
This includes questions as to the burden of proof on the issue of 
contributory negligence.® In some states it is held that freec om 
from contributory negligence is an essential part of plaintiff’s right 
of action. If an accident happens in a state which takes this position, 
and the suit is brought in a state in which contributory negligence isa 
defense, and in which the burden must be upon the defendant; the 
forum, in some cases, has adopted the law of the state in which the 
accident occurred.*! While this looks much like giving a vital effect 
to a difference in the form of stating the proposition, a number of 
courts had applied this principle to cases which arose before the days 
of automobile accidents. : 


Much the same difference is found in questions of the sufficiency 
of evidence. If the question is really one of the sufficiency of the 
evidence by which the fact in issue is established, questions of suf- 
ficiency are procedural in character and are to be determined by the 





* Hupp Motor Car Corp. v. Wadsworth, 113 Fed. (2d) 827 (1940) (Evidence 
of expert as to how a car would act with a deflated tire; there being no evidence 
that a tire was deflated when the car so acted); Connole v. East St. Louis & 
Suburban Ry. Co., 340 Mo. 690, 102 S.W. (2d) 581 (1937); Max v. Max, 123 
N.J.L. 580, 10 Atl. (2d) 163 (1940), affirmed 125 N.J.L. 271, 15 Atl. (2d) 616 
(1940) (Evidence of expert as to construction of statute of state where accident 
happened) ; Rice-Stix Dry Goods Co. v. Self, 20 Tenn. App. 498, 101 S.W. (2d) 
132 (1939) (Expert evidence as to law of state where accident occurred). 


® Herman v. Sladofsky, 301 Mass. 534, 17 N.E.(2d) 879 (1938); Smith v. 
Brown, 302 Mass. 432, 19 N.E.(2d) 732 (1939); Murphy v. Smith, 307 Mass. 64, 
29 N.E. (2d) 726 (1940); Connole v. East St. Louis & Suburban Ry., 340 Mo. 
690, 102 S.W. (2d) 581 (1937). 


Levy v. Steiger, 233 Mass. 600, 124 N.E. 477 (1919); Herman v. Sladof- 
sky, 301 Mass. 534, 17 N.E. (2d) 879 (1938) (Accident in Connecticut; rules of 
the two states alike) ; Smith v. Brown, 302 Mass. 432, 19 N.E. (2d) 732 (1939); 
Murphy v. Smith, 307 Mass. 64, 29 N.E. (2d) 726 (1940) (Accident in New 
York) ; Wright v. Palmison, 237 App. Div. 22, 260 N.Y.S. 812 (1932); Clark v. 
Harnischfeger Sales Corp., 238 App. Div. 493, 264 N.Y.S. 873 (1933). 


" Precourt v. Driscoll, 85 N.H. 280, 157 Atl. 525 (1931); annotated (1932) 
16 Minnesota Law Review 586 (1931) 80 Universiry OF PENNSYLVANIA LAW 
Review 80, (1932) 12 Boston Universiry Law Review 318 (New Hampshire 
statute provided that contributory negligence was a defense and the burden of 
proving it was on the defendant; accident in Vermont where “. . . absence (of 
contributory negligence) is as vital a part of the cause of action as the defendant’s 
default”.) ; Boyle v. Ward, 125 Fed. (2d) 672 (1942), affirming 39 Fed. Supp. 
545 (1941). 

















March] CONFLICT OF LAW PROBLEMS 175 
forum.*? If, by the law of the state in which the accident happened 
the existence of certain facts creates a liability, the forum will give 
the same effect if such facts are established.®* This principle is fre- 
quently applied in cases of contributory negligence.” 

The fact that prima facie inferences are for the forum has led 
some courts, apparently, to say that the speed laws of the state in 
which the accident happened should not be applied if violation of 
such speed laws is only prima facie evidence of negligence; but that 
the law of the forum should be applied.” 





“Boyle v. Ward, 125 Fed. (2d) 672 (1942), affirming 39 Fed. Supp. 545 
(1941) (The law of the state in which the accident happened will be taken as th: 
“... Tule setting the respective standards of conduct fot the parties conc2rned. 
But that which arises in the process of applying these standards to the facts 
proved in the evidence will be determined, not by reference to New York law, but 
by the law of the forum.”) ; Rubin v. Schupp, 127 Fed. (2d) 625 (1942); Kingery 
v. Donnell, 222 Ia. 241, 268 N.W. 617 (1936); Murphy v. Smith 307 Mass. 64, 
29 N.E. (2d) 726 (1940); Connole v. East St. Louis & Suburban Ry., 340 Mo. 
690, 102 S.W. (2d) 581 (1937); Clodfelter v. Wells, 212 N.Car. 823, 195 S.E. 11 
(1938) Singer v. Messina, 312 Pa. 129, 89 A.L.R. 1271, 167 Atl. 583 (1933); 
Hutzler v. McDonnell, 239 Wis. 568, 2 N.W. (2d) 207 (1942). 

If the evidence shows less than the amount of negligence required by the 
law of the place where the accident happened, to impose liability the forum may, 
in accordance with its own procedure, sustain a demurrer to the evidence. Gill 
v. Hayes, 188 Okla. 434, 108 Pac. (2d) 117 (1941). 

In Robinson v. Dixon, 91 N.H. 29, 13 Atl.(2d) 163 (1940), the accident 
happened in Maine. It was contended that the evidence was insufficient to support 
a verdict for five thousand dollars. The court reviewed the Maine cases; found 
that Maine took the decrease in the purchasing power of money into considera- 
tion in applying earlier Maine precedents on the amount of recovery to be 
allowed at the present time; held that Maine would not have regarded the verdict 
as excessive; and concluded: “A fortiori, under our law which permits less 
judicial regulation of jury verdicts than does the law of Maine (Wisutskie v. 
Malouin, 88 N.H. 242), the ruling of the court below upon the defendant’s motion 
must be allowed to stand.” 

“Smith v. Brown, 302 Mass. 432, 19 N.E. (2d) 732 (1939); Stiles v. Wright, 
308 Mass. 236, 32 N.E. (2d) 220 (1941); Hargis v. Denny, .... (Mo. App.) ...., 
117 S.W. (2d) 368 (1938); Kuba v. New York Central Ry., .... (Mo. App.) 
baicing 143 S.W. (2d) 332 (1940). 

“Smith v. Brown, 302 Mass. 432. 19 N.E. (2d) 732 (1939) (Accident in 
Connecticut; certain facts said, under the law of Connecticut, to determine con- 
tributory negligence as a matter of law) ; Stiles v. Wright, 308 Mass. 326, 32 N.E. 
(2d) 220 (1941); Moore v. East St. Louis & Suburban Ry., .... (Mo. App.) 
ae 54 S.W. (2d) 767 (1932); La Plante v. Rousseau, .... N.H. ...., 18 Atl. 
(2d) 777 (1941). 

* Davis Cabs v. Evans, 42 Ohio App. 493, 182 N.E. 327 (1932), annotated 
(1932) 6 University oF CrncInNATI LAw Review 468 (Accident in Kentucky; 
in residence districts a speed of over twenty miles per hour was prima facie evi- 
dence of unreasonable and improper driving; held that Kentucky statute was 
evidentiary and should not have been submitted to the jury; but that the Ohio 
rule should have been given; held not prejudicial to the defendant who sought 
reversal since Kentucky rule was more favorable to him than the Ohio rule) ; 
Collins v. McClure, 63 Ohio App. 312, 26 N.E. (2d) 780 (1939) (Accident in 
Kentucky; held error to charge Kentucky speed law, but immaterial since so much 
like the Ohio statute). 

See also (1932) 42 Yate Law JouRNAL 286. 
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The power of the judge to sum up evidence or to comment on 
the evidence is to be determined by the law of the forum.** 

Occasionally a constitutional or statutory provision has been so 
worded as to raise the question whether it is substantive or pro- 
cedural. A statute of Arkansas which provided that railroads 
“. . . Shall be responsible for all damages to persons and property 
done or caused by the running of trains in” Arkansas was held 
to be a rule of substance and not of evidence; and accordingly the 
law of Arkansas was held to apply to accidents in Arkansas.°* The 
constitution of Oklahoma provides that questions of “contributory 
negligence . . . shall in all cases whatsoever be a question of fact and 
shall at all times be left to the jury.”°* Whether this rule is pro- 
cedural or substantive is a question which has made trouble for the 
courts which have had to deal with questions of accidents in Okla- 
homa. They have answered in various ways, holding that it is sub- 
stantive law, which the forum must follow ;*® holding that it is a rule 
of procedure, and that the forum may therefore apply its own 
rule ;!°° and in refusing to answer the question either way.!°1 


VIII 


In the litigation to which Mr. A or Mr. B are parties, the ad- 
versary party may be a citizen of a different state of the Union, and 
the case may be brought in a federal court or may be transferred to 
a federal court. If this happens, what law will the federal court 
apply? Will it decide the questions that arise as they would have 
been decided by the courts of the state in which the federal court sits, 
or will the federal courts apply their own notions of law, ignoring 
state law and state decisions? The solution of this problem which 
the courts now give involves a consideration of the solution which 
the federal courts attempted beginning one hundred years ago. 

The Constitution of the United States sets up diversity of citi- 
zenship as a ground of federal jurisdiction. It did not provide, in 





* D’Antoni v. Teche Lines, 163 Miss. 668, 143 So. 415 (1932) (Accident in 
Louisiana; Louisiana law on this point not stated in opinion). 

* Ramey v. Missouri Pacific Ry. Co., 323 Mo. 662, 21 S.W. (2d) 873 (1929); 
certiorari denied, 280 U.S. 614, 50 S.Ct. 162, 74 L.Ed. 655 (1930). 

* Oxra. Const. ArT. 23 §6. 

® Jackson v. St. Louis-San Francisco Ry., 224 Mo. App. 601, 31 S.W. (2d) 
250 (1930); annotated (1931) 31 Corumsra Law Review 158, Hopkins v. Kurn, 
..-- (Mo. App.) ...., 164 S.W. (2d) 207 (1942) (transferred to Supreme Court). 

 Boureston v. Boureston, 231 Wis. 666, 285 N.W. 426 (1934). 

™ Hutchison v. St. Louis-San Francisco Ry., 335 Mo. 82, 72 S.W. (2d) 87 
(1934). 
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terms, what law the federal court should administer in the exercise 
of this jurisdiction. The Federal Judiciary Act provided that, where 
applicable, the courts of the United States should regard “the laws 
of the several states . . . as rules of decision in trials at common 
law.”1°? Apparently, during the first fifty or sixty years of the re- 
public, it was assumed. that the federal courts would apply state law 
in the same way as the courts of the state in which the federal court 
was sitting would have applied it. Then came a case! in which the 
United States Supreme Court discarded this theory: held that the 
word “laws” did not include the decisions of the state courts; and 
that this clause of the Judiciary Act did not extend to cases which 
involved contracts or other instruments of a commercial nature, the 
interpretation and the effect of which were to be found in the prin- 
ciples and doctrines of jurisprudence, and not in the decisions of 
local tribunal. Savage as was this attack upon the power of the states 
of the Union to create rights and duties at common law and equity 
as well as by statute, the Supreme Court of the United States was 
the ultimate authority which all had to obey. This principle was not 
limited to matters of commercial jurisprudence. Some fifty years 
later it was applied to a case involving a tort liability.1°* In this case 
the accident happened in a state in which the employer of two or 
more servants was held to be liable to a servant who was injured by 
the wrongful act or negligence of a superior servant. The United 
States Supreme Court did not stop here. The doctrine was extended 
to a case which involved the duties which a railroad owed to the 
public at large with reference to land in the state which had been 
taken, by permission of the state, for railroad purposes. By this 
time it was evident that the federal courts were building up a com- 
plete system of law and equity of their own, ignoring the laws of the 
different states, and applying it to transactions which took place en- 
tirely in one state or another. The progressive development of this 
doctrine, and the doctrine itself, were both ended suddenly and sum- 
marily.1% In this case the accident happened in Pennsylvania; the 
injured man was walking along a railway track on the right of way, 
and the question was as to the law by which his rights and the duties 





™ Act of Sept. 24, 1789, 1 Srar. aT L. 73 (92), 1st Con., 1st Sess., ch. 20, §34. 

* Swift v. Tyson, 41 U.S. (16 Pet.) 1, 10 L.Ed. 865 (1842). 

™ Baltimore & Ohio R.R. v. Baugh, 149 U.S. 368, 13 S.Ct. 914, 37 L.Ed. 772 
(1893). 

* Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & 
Transfer Co., 276 U.S. 518, 72 L.Ed. 681, 48 S.Ct. 404, 57 A.L.R. 426 (1928). 

Erie R.R. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188, 114 
A.L.R. 1487 (1938). 
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of the railway company were to be measured. ‘The case was tried in a 
New York federal court, and it applied its idea of general law, 
which was that the railway was liable to persons who made use of a 
path along a right of way if the public had made open and notorious 
use of it for a long period of time without objection by the railway 
company.’’? This judgment was reversed, and the theory on which 
it was based was discarded. The United States Supreme Court held 
that the phrase “laws of the several states” included decisions of the 
state courts; that the federal courts should decide questions of sub- 
stantive law as they would have been decided by the courts of the 
state in which the federal court is sitting; and this whether the case 
is one of general commercial law or of the law of torts. 

None of these cases involved automobile accidents ; but the differ- 
ent theories which the United States Supreme Court has entertained 
made a strong impression upon the law which applies in cases of 
automobile accidents. Before Erie Railroad v. Tompkins, the federal 
courts had made use of the theory of general law in automobile acci- 
dents, ignoring state decisions. Then came Erie Railroad v. Tom- 
kins; and in cases of automobile accidents, the federal courts now 
determine the rights and liabilities of the parties according to the law 
of the state in which the court is sitting; discarding their former 
theory of general law.’°® A question as to the sufficiency of the evi- 





** Tompkins v. Erie R.R., 90 Fed.(2d) 603 (1937). 

* Weekley v. Thomas, 63 Fed.(2d) 988 (1933); Grand Trunk Western Ry. 
v. Collins, 65 Fed.(2d) 875 (1933) (Accident in Michigan; by the law of Michigan 
the negligence of host (the driver) is imputed to his guest; the federal court 
refused so to impute negligence) ; Hewlett v. Schadel, 68 Fed.(2d) 502, 91 A.L.R. 
743 (1934) (Accident in Virginia; host liable to guest at Virginia law only in case 
of gross negligence; federal court refused to follow state decisions and applied 
test of ordinary care). 

* Hudson v. Moonier, 304 U.S. 397, 58 S.Ct. 954, 82 L.Ed. 1422, (1938); 
Pacific Indemnity Co. v. McDonald, 107 Fed. (2d) 446, 131 A.L.R. 208 (1939) 
(As to whether a false statement by the insured as to the accident defeated his 
rights under an insurance policy) ; Waggaman v. General Finance Co., 116 Fed. 
(2d) 254 (1940) (Assumption that foreign law if not pleaded and not proved is 
same as common law of forum); Crockett v. United States, 116 Fed. (2d) 646 
(1940) (Whether driver was agent of owner; question of fact); Brinegar v. 
Green, 117 Fed. (2d) 316 (1941) (Meaning of “under control’); Venuto v. 
Robinson, 118 Fed. (2d) 679 (1941) (Whether liable for act of independent con- 
tractor); Duluth, Winnipeg & Pacific Ry. v. Zuck, 119 Fed. (2d) 74 (1941) 
(Statutory requirement as to grade crossing signs; necessity of other warning in 
case of dense fog) ; Jones v. Weaver, 123 Fed. (2d) 403 (1941) (Whether state in 
which federal court is sitting will apply its own theory of community property, 
the accident taking place there; or the law of the domicile of the husband and 
wife; held here to be latter) ; Southern Pacific Co. v. Haight, 126 Fed. (2d) 900 
(1942) ; Malkin v. Arundel Corporation, 36 Fed. Supp. 948 (1941) (Contribution 
between wrong-doers; here permitted only if judgment against both). 

The Federal Motor Carrier Act of 1935 was held not to supersede the Iowa 
statute which provides that the insurance company might be joined with the 
insured. Be-Mac Transport Co. v. Lairmore, .... Okla. ...., 129 Pac. (2d) 192 
(1942). 
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dence is treated as a problem of procedure, and the decisions of the 
state courts are held not to be binding upon a federal court.!! If the 
questions of the burden of proof on the issue of contributory negli- 
gence is on the plaintiff or defendant, the federal courts have held 
that they must follow the law of the state in which they are sit- 
ting.1!1 


IX 


Thus it seems that if Mr. A and Mr. B observe what the courts 
are actually doing, when they are called upon to decide what law 
determines the rights and liabilities of parties to automobile accidents, 
they will see that the courts take, as a measure of the rights and 
liabilities of the parties, the law of the place in which took place the 
last act which was necessary to impose a liability for the alleged tort ; 
and that when the courts are called upon to apply judicial machinery 
in order to protect such rights and to enforce such liabilities, the 
court in which the suit is brought applies its own machinery. The 
law of the ox-cart and sailing-vessel days has thus persisted through 
the horse-and-buggy days, into the railroad and street car days, and 
thence on into the automobile days. The result seems to have been 
fairly satisfactory to the bench, to the bar, and to the laity ; defeated 
litigants and their attorneys always excepted. 








™ Crockett v. United States, 116 Fed. (2d) 646 (1940). 

™4 Sampson v. Channell, 110 Fed. (2d) 754 (1940); certiorari denied, 310 U:S. 
650, 60 S.Ct. 1099, 84 L.Ed. 1415 (1940); annotated (1940) 29 Catrrornia LAw 
Review 228, (1941) 25 Minnesota Law Review 518, (1940) 18 New York UNI- 
vERSITY LAW QUARTERLY REvIEW 119, (1940) 7 Onto State Law JournaL 59, 
(1941) 26 Wasuincton Untversiry LAw Quarterty Review 244 (Accident in 
Maine; suit in Massachusetts; held that the federal court must follow the law of 
Massachusetts) ; O’Hara v. General Motors Corporation, 35 Fed. Supp. 319 (1940) 
(Held that the federal court sitting in Michigan must follow Michigan law; that 
plaintiff must show his freedom from contributory negligence; and that motion for 
directing verdict should be sustained if plaintiff does not sustain this burden of 
proof). 





































XL 








HOST-GUEST RULES IN WISCONSIN 


RicHARD V. CAMPBELL Z, 


INTRODUCTION 


The significance of the relation of a gratuitous guest in an auto- 
mobile to his driver was considered by the Wisconsin Supreme Court 
for the first time in 1921.1 In the following twenty-two years many 
such cases have been presented for decision. It requires only a cur- 
sory glance at the opinions to discover that the term “assumption of 
risk’”” overshadows all others in dealing with the host-guest cases. 
One not skilled in legal science would assume that this term described 
a single principle; but such a person would be sadly disillusioned. 
He would soon discover that “assumption of risk” describes three 
distinct doctrines relevant to the liability of the host to the guest. 


It is apparent that before we can intelligently discuss the host- 
guest rules we must isolate these distinct principles and use some 
other name to describe each. If we do otherwise we will soon find 
that we are traveling in circles and never reach our destination. 

In one sense the term “assumption of risk” is used to describe 
policy limitations on the duty of the host (H) to the guest (G) that 
are entirely independent of any conduct or consent of the guest, 
except the general willingness to enter into the relation. Our Su- 
preme Court, in common with the appellate courts of many juris- 
dictions, feels that the relation of a possessor of land to a licensee is 
somewhat analogous. It has accordingly held that the duty of H to 
G is more limited than his duty to other users of the highway. 

In both the second and third senses “assumption of risk” is used 
to describe limitations on liability that are in some way connected 
with G’s awareness of H’s defective driving and his failure to object 
thereto. But the principles of law involved are entirely distinct and 
separate and should not be tested by the same process. One is a rule 
of negligence and is in no way different than any other rule of negli- 





1O’Shea v. Lavoy, 175 Wis. 456, 185 N.W. 525 (1921). The problem was 
raised the year before in Howe v. Corey, 172 Wis. 537, 179 N.W. 791 (1920). 
But the court found that as a matter of law the guest was guilty of contributory 
negligence baring recovery; thus it was unnecessary to decide the duty of the 
host. 
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gence, except that when it involves a plaintiff it is commonly called 
assumption of risk. The other is a rule based on consent or relation, 
probably the former. If such is the case, it is a doctrine in the field of 
negligence analogous to the law of consent administered in intentional 
tort cases. In any event it is entirely independent of questions re- 
lating to the guest’s negligence. 


A. LimitTaTIons ON Duty INDEPENDENT OF CONSENT 
1. Condition of the Automobile 


The first expression of the Wisconsin Supreme Court of special 
rules regulating the liability in host-guest automobile cases appears 
in O’Shea v. Lavoy.* The action was one for injuries resulting from 
a defect in the automobile—a delapidated spring. The language of 
the court indicates that it might have disposed of the litigation before 
it by holding that as a matter of law there was no negligence toward 
anyone, but it elected to decide in favor of H without making such 
a ruling. 

The court held that the liability of the owner of a car to a guest 
for defects in the condition thereof is analogous to that of a possessor 
of land toward a social guest. Wisconsin there holds in accord with 
the general rule that such guest is a licensee.* It is commonly said 
that the responsibility of the licensor to the licensee for conditions of 
the land is limited to “traps”. The Restatement of Torts now defines 
the “trap” rule more definitely as follows :* 


“A possessor of land is subject to liability for bodily harm 
caused to gratuitous licensees by a natural or artificial con- 
dition thereon if, but only if, he (a) knows of the condition 
and realizes that it involves an unreasonable risk to them and 
has reason to believe that they will not discover the condition 
or realize the risk, and (b) invites or permits them to enter or 
remain upon the land, without exercising reasonable care 


(i) to make the condition reasonably safe or 


(ii) to warn them of the condition and the risk involved 
therein.” 


Wisconsin’s decision in Greenfield v. Miller® in 1921 indicates that 





7175 Wis. 456, 185 N.W. 525 (1921). 

* Greenfield v. Miller, 173 Wis. 184, 180 N.W. 834 (1921). 
* ResTATEMENT, Torts (1934) §342. 

® Greenfield v. Miller, 173 Wis. 184, 180 N.W. 834 (1921). 





































Xi 





« 








182 WISCONSIN LAW REVIEW [Vol. 1943 


such was the rule in this state when the O’Shea case was presented 
later that same year. 


In the O’Shea case it appeared that H knew the spring was de- 
fective. He had taken it to a garage for repairs. A temporary job 
was done pending the receipt of necessary parts. H was told that it 
would be safe to use it if he “watched himself on the road.” The 
court held that the condition did not constitute a “trap”; that H 
placed the car at the disposal and enjoyment of G on equal terms of 
security. In the language of the Restatement, the court apparently 
was convinced that although H knew of the defective condition, he 
did not realize the risk involved therein. As H also apparently had no 
reason to expect danger from the defective spring, the decision is not 
entirely realistic on its facts, but the court’s opinion expresses the 
rule stated above. 

Later cases have consistently treated the O’Shea case as the law 
of the state. It should be noted, however, that a change in the ex- 
pression of the rule has appeared. In Waters v. Markham,® Camp- 
bell v. Spaeth’ and Jensen v. Jensen,*® the court without discussion 
states that G is entitled to recover if he shows that H (1) knew of 
the defect and (2) realized or should have realized it involved an 
unreasonable risk to G and the defect was so concealed or hidden as 
not to be reasonably obvious or patent to the guest. This test differs 
fundamentally from the rule of the Restatement and the O’Shea case 
in the respect underlined above. Under it actual realization of the 
unreasonable character of the risk to G is unnecessary ; it is sufficient 
if H realizes or should realize the serious character of the risk. 
However, as this inconsistency in the O’Shea case on the one hand 
and the later cases on the other has not béM recognized in any way 
by the court, it is difficult to decide how mttch weight to give to it. 
Of course the unreasonableness of the risk is a factor in determining 
whether the host actually realized the grave character of such risk or 
not, but the test at least should be settled one way or the other and 
consistently administered. If the rule is applied as it is now stated, 
a host who actually knows of a defect in the condition of the car, has 
the same general duty to the guest as to any other user of the high- 
way. 

I will point out later that Wisconsin’s consent test is stated sub- 
jectively but administered somewhat objectively. It will be interest- 








* 204 Wis. 332, 235 N.W. 797 (1931). 
*213 Wis. 162, 250 N.W. 394 (1933). 
*228 Wis. 77, 279 N.W. 628 (1938). 
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ing to compare what is done in administering the test of duty with 
reference to the condition of the car. That test is now stated subjec- 
tively through the stage of knowledge of the defective condition by 
the host but objectively from that point on. Will it be handled that 
way or will the administration be more along the subjective lines 
implied by the use of the term “trap” to describe the duty? The 
answer to this question must await future developments. Present 
authorities do not justify a prediction. 


2. Condition of the Driver 
a. The Early Rule 


In the O’Shea case the Supreme Court mentioned the conflict in 
precedents on the liability for activities of the driver.® Under the 
rule in Massachusetts responsibility was limited to cases of gross 
negligence.'” As the opinion noted, however, gross negligence has 
quite a different meaning in Massachusetts from that which it has in 
Wisconsin. In the former state it means a high degree of lack of 
ordinary care. Contributory negligence remains a defense. In Wis- 
consin, on the other hand, gross negligence is considered different in 
kind than ordinary negligence.’ Contributory negligence was not 
a bar under the common law'’* and does not reduce recovery under 
28 As the liability for negligent 
activities of the driver was not in issue in the O’Shea case, the court 


the comparative negligence statute. 


did not pass on it. It simpiy raised the question and suggested that 
the matter be given careful attention by the bar. 

The problem was specifically presented for the first time in 1923 
in Mitchell v. Raymond.’ The court rejected the Massachusetts 
rule, and decided that the driver was obliged to exercise reasonable 
care in the operation of the automobile. In making this ruling the 
court was consistent with its analogy—the land cases. It is the gen- 





°175 Wis. 456 at 460, 185 N.W. 525 at 527 (1921); see also Mecham & Mickel- 
wait, Gross Negligence (1930) 5 Wasu. L. Rev. 91; Note (1937) 35 Mic. L. 
Rev. 804. 

* Massaletti v. Fitzroy, 228 Mass. 487, 118 N.E. 168 (1917). 

"Bolin v. Chicago, St.P. M. & O. Ry., 108 Wis. 333, 84 N.W. 446 (1900); 
Rideout v. Winnebago Traction Co., 123 Wis. 297, 101 N.W. 672 (1904); Gould 
v. Merrill R. & L. Co., 139 Wis. 433, 121 N.W. 161 (1909); Berndl v. Director 
Gen. of Rys., 177 Wis. 210, 188 N.W. 81 (1922); Bentson v. Brown, 186 Wis. 629; 
203 N.W. 380 (1925). 

Ibid. 

™8 Weld v. Klein. 229 Wis. 419, 282 N.W. 606 (1938). 

* 181 Wis. 591, 195 N.W. 855 (1923). 
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eral rule in those cases that with reference to activities the licensor 
owes his licensee a duty of reasonable care. Thus, in its initial de- 
cision the court holds that with reference to acts connected with the 
operation of the automobile the host owes the same duty to the guest 
that he owes to other users of the highway. 


b. The Rule Changed in 1926 by Cleary v. Eckart 


In Cleary v. Eckart,’* G was injured when H, an inexperienced 
driver, was unable to handle the car when a tire went flat while 
traveling on a graveled road. G was fully aware of H’s lack of ex- 
perience. The court suggested that whether G consented to the risk 
under the circumstances presented an interesting problem. Instead 
of deciding that problem, however, the court concluded that G was 
not entitled to recover from H anyway. In making this decision it 
partially overruled Mitchell v. Raymond. It held that the guest by 
virtue of the relationship accepts the driver with such skill, com- 
petency and experience as he possesses. 


In explaining the extent to which the rule of Mitchell v. Raymond 
was changed the court said :15 


“As to the gratuitous guest in a vehicle on a public highway, 
the owner or driver of such vehicle owes to such guest the 
duty of exercising ordinary care not to increase the danger to 
the guest or to create a new danger.” 
It is apparent that this generalization is not a real guide to the law. 
What limitations on duty were meant to be included in the rule of 
Cleary v. Eckart remained a mystery until refinements were made in 
later decisions. 


c. The Rule of Cleary v. Eckart in Action 


The rule of Cleary v. Eckart sounded like a sweeping restriction 
on liability. Skill, capacity and experience could easily be defined to 
include a large segment of bad driving. It was soon apparent, how- 
ever, that Mitchell v. Raymond was not as materially curtailed as the 
opinion in Cleary v. Eckart implied. 

There is even language in some decisions indicating that the 
Cleary case is limited to instances of consent to the particular risk; 





101 Wis. 114, 210 N.W. 267 (1926). 
48 Td. at 117, 210 N.W. at 268. 
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that it applies to a guest only where he knows of the host’s limited 
skill.6 Suggestions of this kind were not entirely repudiated until 
1933. In that year in Eisenhut v. Eisenhut!™ the injured guest was 
a five year old child. Counsel for the child contended it could not be 
held that he actually consented to the risk. The Supreme Court 
agreed with this reasoning but concluded that it was immaterial in 
the instant case. The host was held free from liability under the 
limited duty rule of Cleary v. Eckart. 


(1) Qualities Lifted Out of the Rule 


In 1930 it was held in Poneitowcki v. Harres'® that excessive 
speed and defective lookout could not be excused under the rule of 
Cleary v. Eckart. These hazards in the host’s driving might be based 
upon personal habits which in a strict sense were a part of his skill, 
competency and experience. However, they are not within the cover- 
age of the legal rule. There seems to be no standard for determining 
exactly what is included. The rule must be defined by a process of 
inclusion and exclusion as cases are decided from year to year. 

The broad language of the Poneitowcki case indicates the dif- 
ficulty. The court said :1® 


“While the guest cannot demand of the host a higher degree 
of skill and experience than he actually possesses, in the man- 
agement and control of the automobile under special and 
peculiar circumstances, even though they do not amount to 
emergencies, nevertheless there are certain duties imposed 
upon the drivers of automobiles, the abilities to perform which 
do not depend upon experience or acquired skill. Among these 
is the duty to maintain a reasonable speed, obey the law of the 
road, keep a proper lookout, etc. These are duties which are 
required to be observed for the safety of every one,—those 
within as well as those without the automobile,—and failure to 
perform them may result in liability in the absence of ac- 
quiescence or contributory negligence on the part of the guest. 
The driver of an automobile who maintains an excessive or 
reckless speed, who fails to maintain a lookout or to observe 
the laws of the road, plainly increases the dangers which the 
guest assumed upon entering the automobile and adds new 
ones, and there manifestly is no difference between the degree 
of care he is required to use in these respects for the safety of 
his guests and for the safety of other persons.” 





** See Sommerfield v. Flury, 198 Wis. 163, 223 N.W. 408 (1929). 
212 Wis. 467, 250 N.W. 441 (1933). 
** 200 Wis. 504, 228 N.W. 126 (1930). 
* Id. at 511, 228 N.W. at 129. 
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The only amplification of “law of the road” as that term is used 
in the Poneitowcki case appears in 1940 when the court held driving 
on the wrong side of the road to be a violation of such law.”° 


(2) Conscientious Exercise of Driver's 
Skill, Capacity and Experience 


In 1934 in accordance with language used in Cleary v. Eckart, 
the court held in Monsos v. Euler™* that the host must conscientiously 
exercise such skill, capacity and experience as he actually possesses. 
The use of the term “conscientiously” might be said to imply a de- 
liberate failure to exercise the skill he has acquired. The opinion in 
Mauermann v. Dixon” in 1935 seems to support such a construction. 
The court there inferred that you could not reasonably make a find- 
ing that the host had not conscientiously exercised such skill, com- 
petency and experience as he possessed unless you could show that 
he was attempting to commit suicide or do himself great bodily harm. 
If this view is followed the rule of Monsos v. Euler is not of much 
practical importance. But the decision in Monsos v. Euler itself does 
not seem consistent with such an interpretation. And later cases have 
taken no notice of Mauermann v. Dixon.*8 

It is probable that under the present law if the host is a person of 
some experience he must exercise the skill that he should have, at 
least unless he shows that he actually does not have such skill. The 
cases are not free from doubt on this point, but it seems significant 
that almost all the cases relieving the host from liability under the 
limited skill, compentency and experience rule involve situations 
where the host is either inexperienced in driving a car, or has had no 
experience with the type of car involved or the general traffic condi- 
tions prevalent. 


(3) “Traps” in Connection with the 
Condition of the Driver 


In a case where the host knows his own limitations and realizes 
the risk involved therein and fails to warn his guest who he has no 
reason to expect will realize these risks, is he liable under the “trap” 
doctrine? This question has never been squarely decided although 





* Tracy v. Malmstadt, 236 Wis. 642, 296 N.W. 87 (1941). 

™ 216 Wis. 133, 256 N.W. 630 (1934). 

™ 217 Wis. 29, 258 N.W. 352 (1935). 

"= Pecor v. Home Indemnity Co., 234 Wis. 407, 291 N.W. 313 (1940). 
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there is language in the Eisenhut case indicating that he may be 
responsible on this ground.** On analogy to liability for “traps” in 
connection with the condition of the car one would expect a similar 
rule to apply to the condition of the driver. In fact, if the law here 
keeps pace with the development in Campbell v. Spaeth™ and similar 
cases it might be held that the host is responsible for a “trap” if he 
knew of his own limitations and realized or should realize the risk 
involved therein and failed to warn his guest. 


B. LimitaTIons oN LIaBILity BASED oN CONSENT 


1. Cases Before 1934 


The Wisconsin Supreme Court has often referred to assumption 
of risk as a form of contributory negligence.*® As late as 1931, in 
Biersach v. Wechselberg, the court said :*7 


“To the lay mind at least the term ‘assumption of risk’ is dis- 
tinguished from that of ‘contributory negligence’ because con- 
tributory negligence involves fault and assumption of risk 
does not. While the notion of fault is involved in so-called 
assumption of risk it is not so apparent.” 


If this is an accurate expression of the assumption of risk doc- 
trine, it is merely the law of negligence in operation. It is settled 
that a negligent act may be one which involves an unreasonable risk 
(a) although it is done with reasonable care, skill, preparation and 
warning, or (b) only if it is done without reasonable skill, prepara- 
tion or warning.*® Some will probably contend that negligence does 
not extend beyond the field of pure inadvertence, but this is not a 
tenable position. The present trend of the authorities supports the 
view that it may be negligent to deliberately encounter a known risk. 
Wisconsin adopted this theory as early as 1868.*° A clear expression 
of it is found in 1879 in Goldstein v. Chicago, Milw., & St. P. Ry.®° 





*The court said, “A host might, presumably, under some circumstances, 
become liable for injuries to a child he permitted to ride in his automobile, but 
the basis of liability would not be grounded upon inability to exercise skill he 
did not possess, but upon permitting the chi!d to enter the car under the circum- 
stances involved.” 212 Wis. 467, 250 N.W. 441 (1933). 

* 213 Wis. 162, 250 N.W. 394 (1933). 

*Dugal v. City of Chippewa Falls, 101 Wis. 533, 77 N.W. 878 (1899); 
Johnson v. St.P. & W. Coal Co., 126 Wis. 492, 105 N.W. 1048 (1906); Tosty v. 
Morgan Co., 151 Wis. 601, 139 N.W. 402 (1913). 

206 Wis. 113, 118, 238 N.W. 905, 907 (1931). 

* RESTATEMENT, TorTS (1934) §297. 

* Cornelius, Admr. v. City of Appleton, 22 Wis. 635 (1868); Langhoff v. 
Milwaukee & Prairie du Chien Ry., 23 Wis. 43 (1868). 

* 46 Wis. 404 (1879). 
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The plaintiff in that case was driving his horse and wagon along a 
narrow unguarded passage which bordered on a canal, when the 
horse became frightened and backed into the canal. He had driven 
over the passageway frequently, and was fully aware of the danger 
involved. In analyzing his conduct, the court said :4 


“True, the complaint states that the plaintiff ‘carefully and 
cautiously turned his horse to the outer or canal side’, but this 
averment does not negative his negligence. The negligence is 
not in the manner of driving, but in attempting to drive there 


at all.” 

In numerous other cases, conduct of the plaintiff which exposed him 
to a known danger created by the defendant has been treated solely 
las a problem of cortributory negligence.*? In others although the 
conduct has been labeled assumption of risk, or has been referred to 
interchangeably as assumption of risk and contributory negligence, 
the reasonable man standard has been the test uniformly applied.* 
The decision in Keller v. Port Washington* is an excellent illustra- 
tion. The action was one against a city to recover for injuries to an 
automobile which slipped off the street while going up a hill which 
was covered with ice. The hill had been slippery for several weeks, 
and the plaintiff knew of its precise condition, having driven over 
it daily. In considering his conduct, the Supreme Court said that the 
question was one of assumption of risk which is a form of contribu- 
tory negligence; that the problem was not whether the plaintiff was 
negligent in handling his automobile at the immediate time of the 
injury, but whether he was negligent in attempting to climb the hill 
at all; that is whether considering all of the circumstances a reason- 
ably prudent man would have acted as the plaintiff did. 

These cases fully demonstrate that negligence may be found in 
unreasonably facing a known risk; but it does not settle our real 
problem. Is assumption of risk simply a name for this type of negli- 
gence on the part of a plaintiff or does it involve some other principle 





™ Id. at 407. 
*® Kenworthy v. Town of Ironton, 41 Wis. 647 (1877); Devine v. Fond du 
Lac, 113 Wis. 61, 88 N.W. 913 (1903); Ottman v. Wis.-Mich. Power Co., 199 
Wis. 4, 225 N.W. 179 (1929); Reiland v. Wis. Valley Elec. Co., 202 Wis. 499, 233 
N.W. 91 (1930); Glander v. Milwaukee E. R. & L. Co., 155 Wis. 381, 144 N.W. 
972 (1914); McKeigue v. City of Janesville, 68 Wis. 50, 31 N.W. 298 (1887) ; 
Kavanaugh v. City of Janesville, 24 Wis. 618 (1869). 

* Schiffler v. Chicago & N.W. Ry., 96 Wis. 141, 71 N.W. 97 (1897); Hasel- 
maier v. Milwaukee E.R. & L. Co., 185 Wis. 210, 201 N.W. 257 (1924); Douglas 
v. Chicago, M. & St.P. Ry. Co., 100 Wis. 405, 76 N.W. 356 (1898); Salzer ¥. 
City of Milwaukee, 97 Wis. 471, 73 N.W. 20 (1897); Culbertson Adm’r. v. Mil- 
waukee & No. Ry. Co., 88 Wis. 567, 60 N.W. 998 (1894). 

200 Wis. 87, 227 N.W. 284 (1929). 
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of law? Under the common law the plaintiff’s action for negligence 
was barred if his conduct was designated either contributory negli- 
gence or assumption of risk. When courts were asked to settle the 
matter, they frequently brushed it aside with the observation that if 
either rule operated the plaintiff was not entitled to recover. Occa- 
sionally, however, statutes were passed altering one defense or the 
other. It then became necessary to take a definite stand. 

A situation of this kind was before the Wisconsin Supreme Court 
in 1915 in Fandek v. Barnett Record Co.** In that case the person 
for whose death the action was brought, an employee of the defend- 
ant, had been working in the presence of a known danger. The jury 
found contributory negligence on the part of the deceased barring the 
action. The trial judge changed this finding on the theory that as it 
was based solely upon his advertent conduct it was really a finding 
of assumption risk, and that said defense had been abolished by 
statute. In reversing this decision, the Supreme Court said :3¢ 


“The abolition of the defense of assumption of risk does not 
absolve the employee from the duty of exercising ordinary 
care for his own safety. And whenever his failure to do that 
causes his injury in whole or in part, he is guilty of contribu- 
tory negligence, irrespective of whether the negligence consists 
in an omission to discover a danger that ought to be discov- 
ered and shunned, or in a careless or bungling manner of 
doing an act otherwise reasonably safe, or in voluntarily as- 
suming a risk that an ordinarily careful and prudent man 
similarly situated would not usually assume. Negligence exists 
when conduct does not measure up to the standard of ordi- 
nary care. The defense of assumption of risk abolished by the 
statute related to such risks as could be assumed within the 
field of ordinary care . . . There is no other rational line of 
demarcation.” 


This opinion clearly implies that assumption of risk involves a 
principle entirely separate and distnct from that of negligence; that 
it may be present with or without negligence; that there is no rela- 
tion between the two. What then is this so-called assumption of 
risk? It is obvious that it is either a rule of limited duty based on 
policies governing certain relations or a rule of consent. I am in- 
clined to believe that it is the latter. In either event it undoubtedly 
will involve the same policy considerations in the administration of 
the liability of the host to the guest in automobile cases. The plaintiff 





161 Wis. 55, 150 N.W. 537 (1915). But cf. Beck v. Siemers, 174 Wis. 437, 
183 N.W. 157 (1921). 
* 7d. at 66, 150 N.W. at 541. 
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should never be barred by this form of assumption of risk unless the 
facts justify the conclusion that he has fully and freely consented to 
the risk or risks causing his injury. 

It is, of course, well settled that consent by the person involved 
may bar recovery in a case that would otherwise constitute an inten- 
tional tort.*7 Some courts refuse to apply this rule in cases involving 
criminal acts intended to invade the person.** Wisconsin apparently 
follows this view.*° The Restatement of Torts adopts the opposite 
rule.” But all agree that in general consent by the person invaded 
defeats the claim in tort that he would otherwise have. 


Symmetry of legal rules would imply a similar doctrine in the 
field of torts based on negligence insofar as the facts justify its 
application. Apparently it is this doctrine that the courts are attempt- 
ing to express by the term assumption of risk, but it is hard to isolate 
it because that term is also loosely used to describe both limitations 
on duty independent of consent and contributory negligence. It is 
often said that the doctrine is limited to contracts.*4 On the other 
hand, the statement also appears that where one voluntarily faces a 
known danger he assumes the risks connected therewith. I am con- 
vinced that the first proposition stated is too narrow; that the last 
one stated is too broad. 

It is frequently said that when one uses a street which is defec- 
tive with knowledge of the fact that an equally convenient and safer 
street is available, he consents to the risk. This type of statement 
gives the rule a bad flavor. It is not a legitimate application of the 
law of consent. The person using the dangerous street under those 
conditions may be negligent but that is a separate and distinct ques- 
tion. It in no way tends to prove consent. The nature of the doc- 
trine of assumption of risk as one of consent indicates that its appli- 
cation will be largely limited to the field of voluntary relations, not 
necessarily, however, contract relations. It is generally difficult in 
other negligence cases to locate any basis for finding a full and free 
consent. The mere fact that you know of a defect in a highway or 
other public place does not indicate that you consent to the risk in- 
volved therein when you encounter it. You are entitled by law to be 





* RESTATEMENT, Torts (1934) Ch. 3. 

*% See Stout v. Wren, 8 N.C. 420, 9 Am. Dec. 653 (1821); Strawn v. Ingram, 
118 W. Va. 603, 191 S.E. 401 (1937); (1938) 22 Mrnn. L. Rev. 546. 

Shay v. Thompson, 59 Wis. 540, 18 N.W. 473 (1884); Miller v. Bayer, 
94 Wis. 123, 68 N.W. 869 (1896). 

@ RESTATEMENT, TorTS (1934) §60; cf. $61. 
© See (1923) 2 Tenn. L. Rev. 39. 
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there and free from the risk if it is the result of negligence. Consent 
can rarely be shown in cases of this kind except by proof that the 
party was taking advantage of the situation in an attempt to commit 
suicide. 

An examination of precedents indicates that the consent doctrine 
has flourished in the field of voluntary relations. It has been applied 
frequently in actions by employees against employers for defects in 
premises and equipment. Today, however, in a number of jurisdic- 
tions, including Wisconsin,*? this defense has been abrogated by 
legislation in such actions. The principle has also been used freely in 
dealing with the liability of a possessor of land toward the various 
classes of persons entering thereon. More recently it is appearing in 
the case of the automobile in actions by guests against their hosts. 
In all of these cases, the claimant’s position is dependent on the will 
of the other party—the employer, the iand owner, the car owner— 
he has no right by law to be where he is. Being there solely at the 
will of the other party, he comes on the terms put by said party. It 
is in this that we find the factual foundation for a broad application 
of rules of consent. The guest has his choice. He is not obliged to 
go; the host is not obliged to take him. 


2. Walker v. Kroger Grocery & Baking Co. and 
Scory v. LaFave in 1934 


When the legislature passed the comparative negligence statute 
in 1931,4* it was apparent that contributory negligence and assump- 
tion of risk would have to be more distinctly defined than had been 
the custom in the past. In 1934 in Walker v. Kroger Grocery & 
Baking Co.** and Scory v. LaFave,*° the Supreme Court held that 
the guest was completely barred in an action against the host by 
assumption of risk. The comparative negligence doctrine was held 
inapplicable to this defense. Although the host is 100% at fault, the 
guest is not entitled to recover anything if he has assumed the risks 
involved. These decisions clearly illustrate that we are not dealing 
with a principle of contributory negligence in any form. Thus, the 
view stated in 1931 in the Biersach case*® as that of the layman is 
now the established law of the state. Fault is not involved in this 
defense. 





“Wis. Stat. (1939) §331.37. 
* Wis. Srat. (1939) §331.045. 
“214 Wis. 519, 252 N.W. 721 (1934). 
“215 Wis. 21, 254 N.W. 643 (1934). 
“206 Wis. 113, 238 N.W. 905 (1931). 
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It should be remembered, however, that this development has not 
taken place without dissent. One Supreme Court Justice has con- 
sistently opposed it. His views are fully stated in a special opinion 
in Scory v. LaFave." He apparently feels that the host-guest situa- 
tion is adequately taken care of by the limited duty applied in those 
cases independent of consent, together with the rules of contributory 
negligence. However, he apparently would reach the same result as 
that reached by the majority in an action by the guest against the 
host by ruling that where the guest voluntarily acquiesces in a known 
unreasonable risk in the host’s method of driving he is not only con- 
tributorily negligent but as a matter of law is as negligent as the host 
and thus barred from recovery against the host under our limited 
comparative negligent statute. 


3. The Test of Consent ¥ 


We have now isolated our rule to one of consent. The serious 
question remains of determining how this consent is tested. Opinions 
written before 1934 are not particularly helpful, because consent was 
not distinguished sharply from contributory negligence. Naturally, 
we would expect the test to be stated under those conditions largely 
in objective terms as is the law of negligence. The earlier cases fre- 
quently say that if the guest knew or ought to have known of the 
risk and fails to object to it, he assumes it. But now that a distinct 
consent doctrine is recognized, how is it tested? 


It is not difficult to find the rule which is now commonly stated. 
It is phrased exclusively in terms of a real consent. The requirements 
are commonly enumerated as follows:** (1) A hazard or danger 
inconsistent with the safety of the guest; (2) Knowledge and appre- 
ciation of the hazard by the guest; (3) Acquiescence or willingness 
to proceed in the face of the danger. But can the administration of 
this rule be reconciled with its statement? The court has been rather 
liberal in holding that as a matter of law the guest has consented to 
the risk. In a number of the cases where such a ruling has been 
made it is difficult to explain it if the issue is solely one of actual 
consent. 





"215 Wis. 21, 33, 254 N.W. 643, 648 (1934). 

“Knipfer v. Shaw, 210 Wis. 617; 246 N.W. 328 (1933); Scory v. LaFave, 
215 Wis. 21, 254 N.W. 643 (1934). 

“ See Knipfer v. Shaw, 210 Wis. 617; 246 N.W. 328 (1933); Young v. Nunn, 
Bush & Weldon Shoe Co., 212 Wis. 403, 249 N.W. 278 (1933); Walker v. Kroger 
Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 (1934); Scory v. LaFave, 215 
Wis. 21, 254 N.W. 643 (1934). 
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Let us look for a moment at the situation in the field of inten- 
tional torts. There we find that the consent defense is available if the 
claimant gives either actual or apparent consent.®® In other words 
even though the party does not intend in his own mind to give con- 
sent, he is barred from recovery if his conduct justifies the other 
party in reasonably inferring that consent has been given. It may be 
that we are using a similar test in our assumption of risk cases. The 
court has never mentioned this point. Our formal rule states the 
requirements for an actual consent. This is, of course, sufficient. 
But results indicate that the host may also defend by showing an 
apparent consent ; that is, by proving that he was reasonably justified 
in assuming from his guest’s conduct that the guest actually consented 
to his dangerous driving. 

Several interesting features of our consent doctrine were pre- 
sented to the court recently in Schubring v. Weggen.®' In this case 
H and G were both intoxicated. G relied on gross negligence and 
contended that assumption of risk was not a defense in that situation. 
Gross negligence has been uniformly defined in Wisconsin as in the 
nature of a constructive intentional tort®? rather than one based on a 
high degree of negligence. According to the Restatement of Torts®* 
an action for recklessness (comparable to gross negligence in this 
state) is barred by contributory recklessness. A majority of courts, 
where the issue has been raised, seem to support that proposition. 
Our gross negligence doctrine has not been altered by the compara- 
tive negligence statute,** and the issue of contributory gross negli- 
gence might have been raised. However, the case was disposed of 
solely on the assumption of risk defense. This is the first case to 
specifically present in Wisconsin the question whether that doctrine 
applies where the host is guilty of gross negligence. The nature of 
the doctrine would necessarily imply that it does and the court so 
held. The more aggravated the negligence of the host the more cer- 
tain that the guest was aware of it and consented to it if he failed to 
_ object. It seems clear that if a sober man voluntarily rides with one 
who is obviously drunk he is barred from recovery for the conse- 
quences of drunkenness under the rules that have developed in this 
state. 

A second problem was-inyolved in the instant case due to the 
fact that G was also intoxicated. Counsel for G naturally contended 





® RESTATEMENT, Torts (1934) §50. 

™ 234 Wis. 517, 291 N.W. 788 (1940). 

” Supra note 11. 

“ RESTATEMENT, TorTS (1934) §482 (2). 

* Wedel v. Klain, 229 Wis. 419, 282 N.W. 606 (1938). 
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that if his client was “dead drunk” when he entered the automobile 
he could not have appreciated the risk. The court decided that G’s 
condition did not prevent the application of the assumption of risk 
doctrine. In making this decision the court placed emphasis on the 
rule in contributory negligence that voluntary intoxication does not 
exempt one from his obligation to act with reasonable prudence. 
However, as our assumption of risk rule is a consent doctrine rather 
than a fault doctrine, it seems that an analogy in the field of consent 
to intentional torts more nearly fits the situation. There if the actor 
is sober and aware of the intoxication of the other party, the latter’s 
consent is ineffective.®* It is not clear what the rule is where both 
parties are intoxicated. Suppose in the instant case the driver had 
been sober:and had driven in a negligent or grossly negligent man- 
ner. Would G be barred from recovery on the ground that if he had 
been sober he would have realized the danger and objected? It is 
clear that a negative answer should be given to this question, at least 
where H knows of G’s intoxication. The decision in the Schubring 
case should be limited strictly to the facts of the case. 

G also contended that the doctrine of assumption of risk was 
inapplicable because one cannot consent to a criminal act under the 
decisions in Shay v. Thompson™ and Miller v. Bayer.5* As I men- 
tioned earlier the rule of these cases has been severely criticized and 
is not followed in a number of jurisdictions or in the Restatement of 
Torts.°® The Shay and Miller cases were decided over forty years 
ago. But the court tacitly approves them in the instant case by ruling 
that their application is limited to situations where there is actual 
intent to harm, with a few possible exceptions. They are not con- 
trolling in cases where gross negligence is involved. 


4. Relation Between Risk Assumed and Other 
Risks Causal to the Injury 


It was settled law prior to comparative negligence that contribu- 
tory negligence in any respect barred an action based on negligence. 
This is because contributory negligence is improper conduct. Such is 
not the case with assumption of risk. The bar there is based on con- 
sent. Unless such consent can be found as to each risk otherwise 
actionable the suit is not barred. This point may seem so clear that it 





* See McCue v. Klein, 60 Tex. 168 (1883) ; RESTATEMENT, Torts (1934) §59. 
"59 Wis. 540, 18 N.W. 473 (1884). 
"94 Wis. 123, 68 N.W. 869 (1896). 
* RESTATEMENT, Torts (1934) §60; cf. $61. 
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is unnecessary to state it. It is the view one would expect to be taken 
and several decisions of the Wisconsin Supreme Court have so held 
or implied. But two cases which look somewhat in the other direc- 
tion require us to pause and give some attention to the matter.°® One 
is odd because of the language of the opinion; the other because of 
the result reached in the decision. 


In Kauth v. Landsverk the court said :* 


“In this connection it should perhaps be mentioned that the 
question submitted to the jury whether the possible assump- 
tion of risk was a cause of her injuries was beside the case. 
The bar from recovery by assumption of risk is not dependent 
on causal connection with the injuries. While this has perhaps 
not heretofore been expressly stated in the opinions of the 
court, it follows from the rule of the Scory case, supra, if that 
rule is adhered to, that assumption of risk is not contributory 
negligence. If it is not contributory negligence, causal relation 
between the acquiescence and the injuries is entirely imma- 
terial.” 

This might sound as though it is immaterial whether there is any 
connection between the risk causing the injuries and the one assumed 
where some risk is assumed. It does not seem possible, however, 
that the court could have meant to say this. Obviously the guest is 
not barred from recovering simply because he assumed some risk 
that is not causal to the accident. Apparently the court means to 
point out that the usual proximate cause question has no place in the 
assumption of risk issue. Thus construed the statement is undoubt- 
edly correct. The actual decision in the case quoted from is entirely 
consistent with this view. The only negligence involved was that as 
to speed and that was the negligence which the guest was found to 
have assumed. 


In Raddant v. Labutzke® there is nothing unusual in the opinion. 
The statements there are strictly orthodox in every respect, but it is 
extremely difficult to find an explanation of the result. The jury 
found H negligent as to speed, control and lookout. It also found 
that G assumed the risk of H’s negligence in each respect mentioned 
above. The trial court changed each of the answers on the assump- 
tion of risk question from “yes” to “no”. The Supreme Court ruled 
that the trial judge was correct in changing the answers as to the 





*Kauth v. Landsverk, 224 Wis. 554, 271 N.W. 841 (1937); Raddant v. 
Labutzke, 233 Wis. 381, 289 N.W. 659 (1940). 
® Kauth v. Landsverk, 224 Wis. 554, 559, 271 N.W. 841, 843. 
* 233 Wis. 381, 289 N.W. 659 (1940). 
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assumption of risk of H’s negligence as to control and lookout be- 
cause there was neither time nor occasion to object to such acts. 
However, it was decided that the evidence supported the finding of 
the jury that G assumed the risk as to speed. The court then held 
without additional explanation that H should have had judgment on 
the verdict in view of G’s assumption of risk. Apparently this con- 
clusion must be explained on one of two grounds. It may be that 
the negligence as to control and lookout was so related and inter- 
mixed with that as to speed that assumption of risk as to the latter 
necessarily included the former. 


Early cases tended to keep acts of negligence completely distinct 
for assumption of risk purposes. Thus, in Krause v. Hall** where 
H was one arm driving at an excessive speed and crashed into a 
freight train, the court held that G, his girl friend, may have assumed 
the risk as to lookout but this did not include speed. But later de- 
cisions have made it clear that acts of negligence may be so blended 
that assumption of risk of one necessarily carries with it certain 
others. For example, in Young v. Nunn, Bush and Weldon Shoe 
Co.,® it was held that when G assumes the risk of negligence which 
leads to an emergency it is impossible to isolate this from H’s further 
negligence in handling himself in this emergency. G assumes the 
latter also. Likewise, in Scory v. LaFave** where G assumed the 
risk of H’s negligence in parking on the left side of the road, it was 
held that this included H’s further negligence in turning on her 
country driving lights as a car approached although there was no 
showing that G knew of this latter act on H’s part. But in all in- 
stances where the court has held that the assumption of one risk 
includes other related risks, it has carefully explained the way in 
which the acts were related. The point is not even mentioned in the 
Raddant case. On the contrary, the approval of the trial court’s 
action in reversing the jury and ruling that G had not assumed the 
risk of lookout and control would seem to indicate that the Supreme 
Court did not have this feature in mind. 


The only other explanation seems utterly untenable. It is that 
assumption of risk in one respect bars G’s relief irrespective of the 
number of acts of negligence committed by H. As I mentioned 
earlier, such a conclusion would be contrary to reason and to many 
decisions of the court. This leaves us without a satisfactory explana- 
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“195 Wis. 565, 217 N.W. 290 (1928) 
* 212 Wis. 403, 249 N.W. 278 (1933). 
“215 Wis. 21, 254 N.W. 643 (1934). 
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tion of the decision in Raddant v. Labutzke, but that seems much 
better than to construe the case to establish a rule that is clearly 
unsound. 


C. NEGLIGENCE OF THE GUEST 


1. In Connection with His Right to Recover 


a. In General 


In early Wisconsin law the negligence of the host was imputed to 
the guest, at least in actions by the guest against a third party.® 
But this rule was repudiated in 1921 in Reiter v. Grober.®* Questions 
immediately arose with reference to the responsibility of the guest 
for the operation of the car. The court adopted the view that the 
guest was obliged to exercise reasonable care for his own: safety.®* 
He could not rely blindly on the driver. He was required, for ex- 
ample, to keep a reasonable lookout,® although this did not mean 
that he must do as much in this connection as the driver.® A failure 
on the part of the guest to exercise reasonable care if a proximate 
cause of his injuries barred his action at common law against either 
the host or a third party. Today it is assessed against him under the 
comparative negligence statute. 


b. Voluntary Acquiescence in Host’s Defective Driving 





The guest’s voluntary acquiescence in the host’s defective driving 
presents a particularly interesting question. Courts in a number of 
states apparently treat that as purely a problem of negligence on the 
part of the guest.”° Many members of the bar have urged that this 
same policy should be followed in Wisconsin. But we have seen that 
the court has definitely rejected this view. Such a showing is a con- 
sent to the risk of the host’s driving under Wisconsin law and com- 
pletely bars an action by the guest against the host. Naturally then 
the host is not particularly interested in whether this acquiesence also 
constitutes negligence on the part of the guest. But in cases where 





* Prideaux v. Mineral Point, 43 Wis. 513 (1878). 

“ Reiter v. Grober, 173 Wis. 493, 181 N.W. 739 (1921). 

* Howe v. Corey, 172 Wis. 537, 179 N.W. 791 (1920); Wappler v. Schenck, 
178 Wis. 632, 190 N.W. 555 (1922); Teas v. Eisenlord, 215 Wis. 455, 253 N.W. 
795 (1934). 

“Rock v. Sarazen, 209 Wis. 126, 244 N.W. 577 (1932). 

® Tomberlin v. Chicago St.P., M. & O. Ry., 208 Wis. 30, 242 N.W. 677 (1932). 

"Frank Machen, The Contributory Negligence of Automobile Passengers 
(1930) 78 U. or Pa. L. Rev. 736. 
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the guest has not consented to all of the risks which are otherwise 
actionable this element may be important as a means of decreasing 
the guest’s recovery under comparative negligence. It may be urged, 
however, that the negligence of the host which the guest has con- 
sented to should not be used against the host in computing compara- 
tive negligence. If that view is accepted, should the guest’s negli- 
gence, if any, in acquiescing in the risk be used against him? More 
important, in all cases where the guest sues a third party, the guest’s 
possible negligence in this respect is a vital factor.71 In those cases 
the consent doctrine is no protection to the third party. He is unable 
to show that the guest consented to his negligent driving. If he is to 
make any use of the guest’s consent to the host’s dangerous driving, 
it must be by showing that it is unreasonable under the circumstances 
and thus an item of contributory negligence. 


The thought is expressed at times that this acquiescence must be 
treated as either assumption of risk or contributory negligence ; thus 
implying that it is impossible for both doctrines to operate on the 
same facts. This position is clearly unsound. If a consent is fac- 
tually present the law gives such effect to that consent as it deems 
proper. This does not in any way alter or interfere with the opera- 
tion of ordinary rules of negligence. The plaintiff must exercise 
reasonable care in this respect for his own safety as in other respects. 
There is no per se connection between the two issues. One is de- 
pendent upon the consent of the party. It is decided without any 
relation to fault. The other is based solely on fault. It is in no way 
dependent on consent, but the fact of consent does not automatically 
cancel the fault. 


The great mass of Wisconsin cases clearly support what has been 
said.” It is hard to justify any other conclusion. But before dis- 
missing the matter I wish to say a few words about certain mislead- 
ing language in the opinion in Scory v. LaFave.™* In portions of the 
opinion the court appears to fully recognize that one may be negligent 
in the way I have suggested. But it also approves the statement of an 
earlier case which implies otherwise. The statement is based on 
section 495 of the Restatement of Torts.™* Unfortunately this Section 
standing alone, is misleading in this respect. The Restatement as a 








™ Brubaker v. Iowa County, 174 Wis. 574, 183 N.W. 690 (1921); Sommer- 
field v. Flury, 198 Wis. 163, 223 N.W. 408 (1929). 
™ Howe v. Corey, 172 Wis. 537, 179 N.W. 791 (1930); supra note 71. 
™ 215 Wis. 21, 254 N.W. 643 (1934). 
“Tentative Draft No. 10, §31. 
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whole,*> however, leaves no doubt of its meaning. Its effect is clearly 
different than the language of the court indicates. Justice Fowler 
refers carefully to the matter in a special opinion. He says: 


“Under that statement (the one adopted by the majority) 
Miss Scory could not have been guilty of contributory negli- 
gence as to Swanson unless she had ability to control the con- 
duct of Mrs. LaFave. This ignores the proposition that has 
always obtained under the common law that one could not 
recover for the negligence of another if his own negligence 
contributed to produce his injuries. It must be borne in mind 
that contribution to the injury to the plaintiff, not contribution 
to the accident that caused his injury, is the only contribution 
that is essential to contributory negligence. Thus one who 
carelessly takes a position of danger is guilty of contributory 
negligence, although his conduct has nothing to do with the 
accident caused by the negligence of another in which he sus- 





® Section 466 provides: 
“The plaintiff's contributory negligence may be either 
(a) an intentional and unreasonable exposure of himself to danger cre- 
ated by the defendant’s negligence of which danger the plaintiff 
knows or has reason to know, or 
(b) conduct which, in respects other than those stated in Clause (a), 
falls short of the standard to which the reasonable man should con- 
form in order to protect himself from harm.” 
Comment e states: 
“A common form of the type of contributory negligence dealt with in Clause 
(a) consists of the plaintiff’s entrusting his safety to a third person whom he 
knows to be incompetent, customarily negligent or ill-equipped. Thus, if a plain- 
tift rides in an automobile knowing that the driver is drunk, ignorant of driving 
or habitually reckless or careless or that the machine has insufficient brakes or 
headlights, he can ordinarily not recover against the defendant through whose 
negligence an accident occurs, if the drunkenness, incompetence or carelessness of 
the driver or the bad condition of the vehicle is a contributing factor in bringing 
about the accident. However, special circumstances may make such conduct 
reasonable and so prevent it from being contributory negligence, as when he 
cannot otherwise preserve some interest of sufficient value to justify the risk which 
his conduct entails. Thus, it is not contributory negligence to accept or solicit 
a ride from a driver who is known to be incompetent if there is no other way of 
getting one’s seriously injured child to a hospital. Where the plaintiff is ignorant 
of the person by whom, and the vehicle in which he is offered a ride until after 
the ride has begun, he may be negligent in not asking to be allowed to get out 
of the car. Whether his failure to do so is contributory negligence depends upon 
the circumstances in the particular case. A factor of particular importance is the 
extent of the known incompetence or carelessness of the driver or of the bad 
condition of the car as compared with the disadvantages of the position in which 
the plaintiff will be if he leaves the car. Thus, if the incompetence of the driver 
is discovered at a point at which the plaintiff might obtain other means of trans- 
portation or without danger or serious inconvenience walk home or to his desti- 
nation, it would be contributory negligence to continue in the car. On the other 
hand, if the incompetence is not discovered until the vehicle is on a lonely road 
in a part of the country with which the plaintiff is unfamiliar, particularly if late 
at night, it may be the part of prudence to remain in the vehicle, unless the driver 
is so reckless or incompetent that a reasonable man would recognize that there 
was a great likelihood of an accident.” 
215 Wis. 21, 37; 254 N.W. 643, 650. 
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tains his injuries. See Wiese v. Polzer 212 Wis. 337, 345, 
248 N.W. 113, and the railroad and street railroad cases there 
cited, wherein the plaintiff occupied a place upon the platform 
or steps of cars or trains that collided with obstacles. Taking 
the position of danger did not operate to cause the collision 
involved, but was nevertheless contributory negligence. I make 
bold to suggest that in final analysis it will be found that the 
statement quoted in the opinion of the court herein from the 
opinion in the Colby Cheese Box Co. case, supra, must be 
limited to cases wherein the defendant seeks recovery from the 
plaintiff by counterclaim on the ground of the latter’s negli- 
gence. A plaintiff is not liable to the defendant (Miss Scory 
would not be liable to Swanson) unless the plaintiff’s (Miss 
Scory’s) conduct squared with the statement in the opinion. 
But a plaintiff might be barred from recovery at common law 
by his contributory negligence in putting himself in a position 
of danger, although his act in so doing had no connection 
whatever with causing the accident in which he sustained his 


injury.” 
2. In Connection with the Guest's Liability to Third Persons 


The Supreme Court has never had to decide whether the guest is 
liable to third persons for his failure to exercise reasonable care for 
his own safety. When the question is presented it is likely that the 
court will hold that the guest has no duty in this respect to others; 
that consequently he is not negligent toward them. It is probable that 
to this extent the statements approved by the majority in Scory v. 
LaFave™ are sound. Of course, there may be cases of a guest-owner 
who is held under a duty to third persons because of his right to 
control the acts of the driver ;** but these are not the ordinary cases. 


D. Extent To WuicH Host-Guest RuLEs GOVERN 
Various DrIvER-PASSENGER RELATIONS 


The court held at an early date that no distinction would be 
drawn between a guest who was present by formal invitation and one 
who was there at his own suggestion or request.” In 1929 in Som- 
merfield v. Flury,® counsel for the claimant urged that several grades 
of relationship should be recognized with varying degrees of respon- 
sibility. The court denied the validity of these arguments. It decided 
that the parties would uniformly be treated as members of a conven- 





™ 215 Wis. 21, 254 N.W. 643 (1934). 
™ RESTATEMENT, Torts (1934) §308; see also $491. 

™ Mitchell v. Raymond, 181 Wis. 591, 195 N.W. 855 (1923). 
"198 Wis. 163, 223 N.W. 408 (1929). 
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tional host-guest relation unless the driver was found to be in a joint 
enterprise with the passenger or an agent of the passenger. Natural- 
ly, of course, passengers in vehicles for hire would also be excluded 
from the host-guest relation. 


The Sommerfeld case carried a strong implication that the rela- 
tion of joint enterprise or agency would effect the rights of the 
passenger against the driver.*’ It is uniformly established law that 
the negligence of a driver who is the agent of or in a joint enterprise 
with the passenger will be imputed to the passenger in his action 
against third parties.8* There are relatively few cases on the effect 
of the relation in an action by the passenger against the driver. But 
the established agency rule in general and the great weight of author- 
ity in the few automobile cases that have been decided is that the 
negligence is not imputed in such an action.** This question was 
squarely presented to the Wisconsin Supreme Court in 1934 in 
Archer v. Chicago, M. St.P. & P. Ry.®4 The court adopted the gen- 
eral rule, and refused to impute the negligence. In addition the court 
concluded that :*° 


“The relationship between the parties has the same legal con- 
sequences, so far as their liability to each other is concerned, 
as though the driver were the host and the plaintiff the guest. 
In view of these conclusions a summation of the case that 
would be proper in a host-guest situation would not be judi- 
cially erroneous in this case. Plaintiff is subject to the defense 
of contributory negligence, and is probably barred if she has 
assumed any of the items of negligence which constitute the 
foundation of her recovery, although in view of the state of 
the record it is not necessary to determine this question.” 


It appears from these decisions that the only cases not treated as 
conventional host-guest cases insofar as the action is by a passenger 
against his driver are those involving a carrier for hire. The effect 
of the special rules we have been considering on those cases has not 
been seriously litigated. It is clear that the limits on duty under 
O’Shea v. Lavoy,®* Cleary v. Eckart®* and similar cases are not 
available as a defense. The passenger, of course, may be guilty of 





= Ibid. 
™ RESTATEMENT, Torts (1934) §491. 
*® See (1932) 20 Carre. L. Rev. 458; (1928) 13 Munn. L. Rev. 71; (1929) 
2 So. Caurr. L. Rev. 193; (1929) 4 Wasn. L. Rev. 142. 
“215 Wis. 509, 255 N.W. 67 (1934). 
Id. at 515; 255 N.W. at 70. 
"175 Wis. 456, 185 N.W. 525 (1921). 
191 Wis. 114, 210 N.W. 267 (1926). 
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contributory negligence,** but a strong showing will be required 
before such a finding is permitted. 

Is assumption of risk as a doctrine of consent available in the 
case of a paid carrier? Where such carrier is a common carrier, 
obliged to take impartially, it seems impossible to justify a finding of 
consent merely because the passenger is aware of defective handling 
of the cab by the driver. He is entitled by law to the normal facilities 
of the cab free from these dangers. His failure to leave the cab or 
even to object does not indicate a consent on his part. But suppose 
the passenger requests a service that the company is not obliged to 
provide ; one which in fact it is illegal for it to furnish. For example, 
the passenger directs the driver to violate all speed rules and as a 
result of excessive speed an accident occurs. Shouldn’t it be held 
that he has consented to this risk? 

An interesting case was presented to the Supreme Court in 
1939.8° The plaintiffs hired a cab. In the course of the ride they 
drank a large quantity of intoxicating liquor and on their invitation 
the cab driver joined them. The taxi slipped in the ditch and tipped 
over. The jury found the driver negligent as to speed, lookout, con- 
trol and driving while intoxicated. Judgment was entered for the 
plaintiffs for full damages. On appeal, the Supreme Court held that 
a question of comparative negligence should have been left to the 
jury. The defendant had argued that the plaintiffs assumed the risk. 
The court disposed of this by saying :*° 


“The defendants base their claim that a directed verdict should 
have been directed upon the proposition that the plaintiffs, in 
starting on the return trip with a drunken taxi driver, assumed 
the risk of injury through his conduct resulting from his in- 
toxication. Were this the only act of the plaintiffs involved 
in the case this would be an interesting and perhaps a con- 
trolling point necessary to decide. But the plaintiffs not only 
voluntarily got into the car with an intoxicated driver (accord- 
ing to the allegations of the company, the admissions of the 
defendants and the findings of the circuit judge) whose intoxi- 
cation was a proximate cause of their injuries, but thev by 
their own acts furnished and invited him to partake of the 
liquor which produced his intoxication. This was an act that 
might properly be found to be contributory negligence of the 
plaintiffs. It has been so held in the only cases cited to us 
involving an intoxicated taxi driver and his passenger in which 
the passenger supplied the liquor that produced his intoxica- 
tion.” 





* Scales v. Boynton Cab Co., 198 Wis. 293, 223 N.W. 836 (1929). 
* Arneson v. Buggs, 231 Wis. 499, 286 N.W. 19 (1939). 
* Id. at 502, 286 N.W. at 20. 
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The court’s view is hard to understand. Of course, there is evidence 
of contributory negligence on the part of the plaintiffs. But it also 
seems that there is evidence that the plaintiffs fully consented to the 
drunken driving. That would completely bar the action if found 
unless the findings of negligence by the defendant as to speed, look- 
out and control were isolated from the drunkenness and held not 
covered by the consent. 


CONCLUSION 


It is apparent from this brief review of Wisconsin cases that we 
have applied a number of legal devices to limit the liability of the 
host to his guest in automobile cases. I have never made a complete 
study of all the cases in any other single jurisdiction. But general 
reading on the subject leads me to believe that common law develop- 
ments in this respect in Wisconsin have been more comprehensive 
than in any other state. 


In approximately twenty states statutes have been passed limiting 
the liability in actions by guests against hosts to wanton conduct or 
its equivalent.®! These statutes, of course, set up an entirely different 
test for determining liability from the one used in Wisconsin. But 
the net effect on recovery of guests as a class is not materially differ- 
ent. The policy underlying this legislation may be urged in justi- 
fication of the action taken by our Supreme Court in its interpretation 
of the common law. 


Special rules, statutory or common law, regulating the liability of 
the host to his guest in automobile cases face their most severe test 
in their effect on-the rights of third parties. In the land cases, this 
problem is conspicuously absent. The only persons commonly in- 
volved there are the licensor and the licensee. In automobile cases, 
the driver of another car is frequently in the picture. The various ele- 
ments which determine the liability of the host to the guest are en- 
tirely beyond the control of the third party. Nevertheless, these ele- 
ments may vitally affect his ultimate responsibility. He is normally 
entitled in Wisconsin to contribution in equal proportions from a 
party whose negligence combines with his in causing damage to a 





"See Appleman, Wilful and Wanton Conduct in Automobile Guest Cases 
(1937) 13 Inv. L. J. 131; Hodges, The Automobile Guest Statutes (1934) 12 Tex. 
L. Rev. 303; Note (1932) 18 Iowa L. Rev. 78; Note (1935) 8 So. Carr. L. Rev. 
140; Note (1936) 10 U. or CrncunnatI L. Rev. 289. 
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claimant.®? Where one of the host-guest rules destroys liability of 
the host that right of contribution is lost.®* In addition in such a case, 
under the law of this state, the third party is also forced to bear the 
host’s negligence in full in determining how much the recovery of a 
contributorily negligent guest is reduced.** It may be socially de- 
sirable to handle the interests of the host and guest among them- 
selves as we now do. But if we continue this policy some steps 
should be taken to prevent these special rules from prejudicing the 
position of third parties. 





“Ellis v. Chicago & N.W. Ry., 167 Wis. 392, 167 N.W. 1048 (1918); 
Wait v. Pierce, 191 Wis. 202, at 225, 210 N.W. 822 (1926). This rule is not 
changed by our Comparative Negligence Law. Wedel v. Klein, 229 Wis. 419, 
282 N.W. 606 (1938). 

», Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 (1934). 
Ibid. 













































THE WAR POWERS OF THE PRESIDENT* 
Matcotm K. WHITE 


The war powers of the President fall, of course, into two main 
divisions, those conferred on him by acts of Congress and those given 
him by the direct authority of the Constitution itself. 


Powers Granted by Legislation 


Since the inception of the republic, Congress has enacted a great 
mass of war legislation, much of which is still on the statute books. 
Little of this has ever been declared by the courts to be in contra- 
vention of the Constitution. The courts have gone far in upholding 
Congress in granting to the Executive wartime powers curtailing the 
liberties of individuals. Freedom of speech and freedom of the press 
can both be restricted in time of war; property can be requisitioned, 
prices can be fixed, and businesses regulated; the chief restriction 
being that the measures adopted by Congress must have some reason- 
able connection with the prosecution of the war.! 

One exception was United States v. Cohen Grocery Company? 
where the Lever Act, which was the World War price fixing statute 
with penal provisions, was held unconstitutional because it defined 
the lawful price so vaguely and uncertainly that the court held one 
could not determine from the language whether or not he was within 
its prohibitions. 


Powers Granted by the Constitution 


The chief burden of this discussion is the power of the President 
in time of War founded solely on constitutional provisions. It is this 
power which is ordinarily meant when reference is made to the “War 
Powers of the President.” It is desirable first to glance briefly at all 
the chief powers vested by the Constitution in the President; as, 





* Address delivered by Malcolm K. Whyte at Midwinter Institute, State Bar 
Association of Wisconsin, January 16, 1943. 

*Shenck v. United States, 249 U.S. 47, 39 Sup. Ct. 247, 63 L. ed. 470 (1919); 
United States v. McIntosh, 283 U.S. 605, 51 Sup. Ct. 570, 75 L. ed. 1302 (1931); 
Block v. Hirsch, 256 U.S. 135, 41 Sup. Ct. 458, 65 L. ed. 885 (1921). 

7255 U.S. 81, 41 Sup. Ct. 298, 65 L. ed. 516 (1921). 
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when he does a war time act, its justification may be found in several 
of the powers rather than resting only on one. 


It has often been noted how comparatively loose the language and 
how lacking in detail the Constitution is in conferring power on the 
President as compared to the elaborateness of the provisions con- 
ferring power on Congress.’ 


The Constitution provides that: “The executive power shall be 
vested in the President of the United States of America.” (Art. II, 
Sec. 1) 

He is specifically directed to “take care that the laws be faithfully 
executed.” (Art. II, Sec. 3) He is authorized to “commission all 
the officers of the United States,” (Art II, Sec. 3) and Article II, 
Sec. 2 provides that “The President shall be Commander-in-Chief 
of the Army and Navy of the United States, and of the militia of 
the several States when called into the actual service of the United 
States.” He shall make treaties with the advice and consent of the 
Senate. (Art. II, Sec. 2) 


The Power over Foreign Relations 


At times the President’s function with respect to foreign relations 
is so Closely interlinked with his commandership of the Army and 
Navy that it is hard to say that he is relying on one power rather 
than the other. The bombardment of Vera Cruz by direction of 
President Wilson, the dispatching of armed forces to Haiti, Santo 
Domingo, and Central American countries to protect American in- 
terests, are illustrations of actions founded on both the commander- 
ship of the armed forces and the power over foreign relations. 





*“The most defective part of the Federal Constitution, beyond all question is 
that which relates to the executive department. It is impossible to read that 
instrument without being forcibly struck with the loose and unguarded terms in 
which the powers and duties of the President are pointed out. So far as the Legis- 
lature is concerned, the limitations of the Constitution are perhaps as precise and 
strict as they could safely have been made; but in regard to the Executive, the 
Convention seem to have studiously selected such loose and general expressions as 
would enable the President, by implication and construction, either to neglect his 
duties or to enlarge his powers. We have heard it gravely asserted in Congress 
that whatever power is neither legislative nor judicial is, of course, executive, and 
as such belongs to the President under the Constitution. Be this as it may, it is a 
reproach to the Constitution that the executive is so ill-defined as to leave any 
plausible pretense, even to the insane zeal of party devotion, for attributing to the 
President of the United States the powers of a despot—powers which are wholly 
unknown to any limited monarchy in the world.” UpsHur, A Brier ENQUIRY 
INTO THE TRUE NATURE AND CHARACTER OF OUR FEDERAL GOVERNMENT (Ist ed. 
1840) 116, 117. (The author, Able P. Upshur, was Secretary of State under 
President Tyler.) 




































March] WAR POWERS OF THE PRESIDENT 207 


The exchange of the fifty destroyers for British bases was justi- 
fied partly by reference to the President’s powers over foreign rela- 
tions.* 


The “Executive Power” Granted by the Constitution 


The proponents of a construction of the Constitution giving great 
powers to the President emphasize that, while the Constitution says 
“all legislative power herein granted shall be vested in the Congress,” 
it provides, as to the President, “the executive power shall be vested 
in the President of the United States of America.” From this the 
argument is made that Congress has only limited and prescribed 
powers, while the President, under the broader language, is the re- 
cipient of all the executive power that a nation can have. Out of this 
distinction has grown a doctrine of “residual executive power.” This 
“residual” executive power is mentioned because some of the Presi- 
dent’s actions in time of war have been justified by reference to this 
power. It is not, however, possible in the breadth of this paper to 
discuss the implications of the executive power as such. 


Fundamental Control by Congress 


In viewing all of the President’s powers, there is one fundamental 
consideration of his relationship to Congress that should be men- 
tioned. The President must necessarily, in order to exercise his 
executive functions, have money; and he can get it only when Con- 
gress appropriates it. The Constitution orders him to take care that 
the laws enacted by Congress are faithfully executed ; and in the last 
analysis Congress has the right, if it finds him guilty of high crimes 
and misdemeanors, to impeach him and throw him out of office. 
These commonplaces are mentioned only to emphasize that, while 
the Constitution may have intended the President to have great 
powers, the ultimate control of the government, which necessarily 
lies in the taxing and appropriating power, was vested by the Consti- 
tution in the Congress. 


The President as Commander-in-Chief 


The question at once arises: to what extent and in what circum- 
stances was it intended by the Constitution that the President should 





“For a discussion of the President’s powers in the field of foreign relations, 
see United States v. Curtiss Wright Export Corporation, 299 U.S. 304, 57 Sup. Ct. 
216, 81 L.ed. 255 (1936). 
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have, by virtue of being Commander-in-Chief of the Army and 
Navy, the right to use the Armed forces of the United States to 
direct and control civilian affairs having some relation to the conduct 
of the war? 


A narrow construction is that his function as Commander-in- 
Chief is to direct the military operations of the Army and Navy. A 
broad construction is that, in these days of total war, the entire nation 
must be mobilized and to be effective the Commander-in-Chief must 
command the preparations behind the lines, as well as the forces in 
the lines. 


The Nature of the Power of a Commander 


In considering how broad a power the makers of the Constitution 
intended to confer, it must be remembered that the power of a 
Commander-in-Chief is despotic in its nature. He carries out his 
commands by sending his soldiers with guns. There can be no effec- 
tive way to challenge his will. No court can enjoin the army from 
carrying out the orders of the commander. In Mississippi v. John- 
son® the court held that the President and his military commander, 
General Ord, were not subject to injunction.® 


The imposition by a commander-in-chief of his will over the 
affairs of others than the troops in his command is ordinarily called 
martial law or martial rule. It has been defined by the Supreme 
Court as follows: 


“ ‘Martial law is the law of military necessity in the actual 
presence of war. It is administered by the general of the army 
and is, in fact, his will. Of necessity, it is arbitrary, but it 
must be obeyed.’ ”? 


In the last essence, therefore, martial law is merely the will of 
the commander enforcing martial rule. It operates only in the theater 
of war or theater of operations. Its controls are only the vague and 
largely inoperative laws of war. 





°4 Wall. 475, 18 L.ed. 437 (1866). 
* But see, Sterling v. Constantine, 287 U.S. 378, 53 Sup. Ct. 190, 77 L.ed. 375 
(1932) where Justice Hughes upheld an injunction against the Governor of Texas 
using his military powers and sustained the power of the trial court to make 
findings that there was no insurrection or disorder justifying the interference by 
the governor with private rights by military command. 
* United States v. Diekelman, 92 U.S. 520, 23 L.ed. 742 (1875). 
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The Narrow Construction 


Hamilton took a narrow view of the term “Commander-in-Chief” 
and in The Federalist minimizes the power in the following words: 


“*The President is to be commander-in-chief of the army 
and navy of the United States. In this respect his authority 
would be nominally the same with that of the king of Great 
Britain, but in substance much inferior to it. It would amount 
to nothing more than the supreme command and direction of 
the military and naval forces, as first general and admiral of 
the Confederacy ; while that of the British king extends to the 
declaring of war and to the raising and regulating of fleets and 
armies,—all which, by the Constitution under consideration 
would appertain to the legislature.’ ”’® 


In discussing what it means to command an army in the sense as 
used in the Constitution, counsel for Milligan in Ex parte Milligan® 
said that: 


“To command an Army, whether in camp or on the march 
or in battle, requires the control of no other persons than the 
officers, soldiers, and camp followers. It can hardly be con- 
tended that, if Congress neglects to find subsistence, the com- 
mander-in-chief may lawfully take it from our own citizens. 
It cannot be supposed that, if Congress fails to provide the 
means of recruiting, the commander-in-chief may lawfully 
force the citizens into the ranks. What is called the war power 
of the President, if indeed there be any such thing, is nothing 
more than the power of commanding the armies and fleets 
which Congress causes to be raised. To command them is to 
direct their operations.” 


In Fleming v. Page,® Chief Justice Taney, in discussing whether 
Tampico was to be considered annexed and as part of the United 
States while occupied by American troops in the Mexican War, said: 


“But this can be done only by the treaty-making power or 
the legislative authority, and is not a part of the power con- 
ferred upon the President by the declaration of war. His duty 
and his power are purely military. As commander-in-chief, he 
is authorized to direct the movements of the naval and military 
forces placed by law at his command, and to employ them in 
the manner he may deem most effectual to harass and conquer 
and subdue the enemy.” 








*No. 89; Earle p. 448. 
°4 Wallace 2., 18 L.ed. 281 (1866). 
*9 How. 603, 13 L.ed. 276 (1849). 





Xt 











210 WISCONSIN LAW REVIEW [Vol. 1943 


The Historical Background 


The historical background of the makers of the Constitution when 
they wrote this clause, is important. The great struggle for power 
between Parliament and Charles I, in which Parliament triumphed, 
bulked large in the governmental philosophy of our American Con- 
stitution. An episode of that struggle was the Petition of ‘Rights 
(1628) under which it was decreed that the King should never again 
try a subject by military commission. 


The King persisted in his pretensions to autocratic power and 
some of the weaker judges went along with him. A statement of the 
“necessity” doctrine that has a familiar ring these days is found in 
the Ship Money case, decided in 1637, where Justice Vernon de- 
clared: 


“The King pro bono publico may charge his subjects for 
the safety and defense of the kingdom, nothwithstanding any 
act of Parliament, and a statute derogatory from the preroga- 
tive doth not bind the king, and the king may dispense with 
any law in cases of necessity.” 


The final result was that King Charles lost both his throne and 
his life. The successful Revolution of 1688, against James II, who 
had tried to reinstate executive prerogatives, was burned deep in the 
soul of the Puritan colonists, and the Bill of Rights of that Revolu- 
tion, from which we copied our own Bill of Rights, persisted in their 
memories. 

The Declaration of Independence catalogues, as one of the griev- 
ances, that the King of Great Britain had “affected to render the 
military independent of, and superior to, the civil power,” and vari- 
ous attempts of British generals at the beginning of the Revolu- 
tionary War to enforce martial law were denounced by the legis- 
latures of the various colonies, as tyrannical and despotic. With this 
background, and with the relatively little economic mobilization nec- 
essary for war at the time the Constitution was adopted, it is hardly 
conceivable that the founders, in conferring upon the President the 
function of Commander-in-Chief of the Army and Navy, had more 
in mind than the direction of military operations. 


Our own historical precedents in the use of the war powers must 
also be considered. 


The Civil War broke out while Congress was not in session. 
President Lincoln delayed calling Congress and took strong action 
without waiting for it to assemble. He embodied the militia into a 
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volunteer Army ; he increased the regular Army and Navy by 23,000 
soldiers and 18,000 sailors ; he pledged the credit of the United States 
for a quarter of a billion dollars ; he paid out two million dollars from 
unappropriated funds to individuals who in turn used it under his 
direction for military purposes. He closed the post-office to what he 
termed treasonable correspondence. He suspended the writ of habeas 
corpus in various places and caused the arrest and detention of vari- 
ous persons whom he believed to be engaged in treasonable prac- 
tice.11 His most important act, of course, under the war powers, 
came later in the Emancipation Proclamation in which he liberated 
the slaves in the territory then in rebellion. 

In the World War President Wilson also took action without 
statutory authority, relying on his war powers. He established a 
censorship over telegrams, telephones, and cables under the Com- 
mittee of Public Information, and through the War Industries Board 
created by executive order he closely approached a compulsory con- 
trol of industry. At the outbreak of the war he closed German wire- 
less stations and even before the war he ordered the arming of 
American ships, notwithstanding that Congress had through a fili- 
buster failed to give him the power to do so by legislation. 

However, the earlier acts of Lincoln, to which I have referred, 
were not claimed by him to be justified by any constitutional grant 
of authority. When Congress convened on July 4, 1861, he stated in 
his message : 


“These measures, whether strictly legal or not, were ven- 
tured upon under what appeared to be a popular demand and 
a public necessity, trusting then as now that Congress would 
readily ratify them. It is believed that nothing has been done 
beyond the constitutional competence of Congress.” 


Congress, thereupon, quite promptly passed a law of ratification.'” 
At a later time he put the famous question : 
“Are all the laws but one to go unexecuted and the gov- 
ernment itself to go to pieces lest that one be violated?” 


It was, thus, Lincoln’s view of these earlier acts that in doing them 
he exceeded his constitutional authority, but that Congress could and 
no doubt would ratify his acts. 

Acts based on this law of necessity and assumed probability of 
excuse or of subsequent ratification do not pretend to be supported 





™ Corwin, THE PRESIDENT, OFFICE AND Powers (lst ed. 1940) 157. 
12 Srat. 326 (Aug. 6, 1861). 
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by constitutional authority and are, of course, of no value as prece- 
dents establishing the existence of constitutional power. 

In promulgating the Emancipation Proclamation, President Lin- 
coln took, however, a much bolder stand. There he asked no con- 
gressional authority and founded his act entirely on his war powers 
as Commander-in-Chief. His language was: 


“You say it is unconstitutional. I think differently. I think 
the Constitution invests its Commander-in-Chief with the law 

of war in time of war. The most that can be said, if so much, 

is that slaves are property. Is there, has there ever been, any 

question that by the law of war, property, both of enemies 

and friends, may be taken when needed? And is it not needed 
whenever taking it helps us or hurts the enemy ?’”’!* 

The Emancipation Proclamation, however, is certainly not a pre- 
cedent for any claimed power to deal with a civilian population behind 
the lines. The Emancipation Proclamation was operative only in 
territory then controlled by rebellious states, and was designed to 
deprive the rebellious Southerners of the free labor of the blacks, 
and, hence, to weaken them in their rebellion. 


The War Powers Given to Congress Support the View 
of its Dominance in Much of the Field 


The powers given to Congress with respect to war are more 
extensive than those given to the President. Congress is given the 
power to “provide for the common Defence,” (Art. I, Sec. 8, cl. 1); 
“To raise and support Armies,” “To provide and maintain a Navy,” 
(Art. I, Sec. 8, cls. 12, 13) ; and “To make Rules for the Govern- 
ment and Regulation of the land and naval Force,” (Art. I, Sec. 8, 
cl. 14). Congress is given authority “To declare War, grant Letters 
of Marque and Reprisal, and make Rules concerning Captures on 
Land and Water,” (Art. I, Sec. 8, cl. 11) ; and “To define and pun- 
ish Piracies and Felonies committed on the high Seas, and Offenses 
against the Law of Nations,” (Art. I, Sec. 8, cl. 10). And finally 
the Constitution authorized Congress “To make all laws which shall 
be necessary and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer 
thereof.” (Art. I, Sec. 8, cl. 18). 





* Letter to James C. Conklin, Aug. 26, 1863. Nicoray anp Hay, ABRAHAM 
Lrncotn (1890) Vol. VI, p. 431. 

* This classification is from Ex parte Quirin, .... U.S. ...., 63 Sup. Ct. 2, 87 
L.ed. 1 (1942). 
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You will note from this that even in commanding the Army the 
President is limited. He cannot start the war because Congress must 
declare it. Congress is authorized to make laws to control his Army. 
The President cannot pay his Army, except as Congress provides 
the money. His appointments of general officers must be confirmed. 
The Articles of War enacted by Congress prescribe an elaborate 
code for the administration of justice and law within the Army 
itself. 

Congress has assumed and no one challenges its right to prescribe 
how an Army shall be raised. No proponent of a broad construc- 
tion of the powers of the Commander-in-Chief has yet asserted that 
the President can proclaim his own Selective Service Act. Congress 
has always assumed the right to prescribe the size of the Army, the 
pay it is to be given, and the amount to be spent for its equipment. 
Congress does not only provide appropriations for equipment, but 
specifies how much can be spent for the various types of equipment, 
how much for airplanes, how much for artillery, how much for 
battleships, how much for aircraft carriers, and the like. 

In considering how much power the President, as Commander- 
in-Chief is to have behind the lines, the express provision of the 
Constitution which confers on Congress the power to “raise and 
support Armies” and “to provide and maintain a Navy” should not 
be overlooked. Construing together the provisions making the Presi- 
dent Commander-in-Chief, with the provision committing to Con- 
gress the raising and supporting of the Army and Navy, does it not 
seem to be the intent of the Constitution that military operations are 
committed to the President, while the Civilian effort behind the Army 
and Navy is entrusted to Congress? 


The Decisions 


The court cases on the President’s powers as Commander-in- 
Chief in time of war are remarkably few. Growing out of the Civil 
War there are only two of importance. The first was the Prize case 
decided in 1863.15 The effect of this case was to decide that the 
President confronted with armed rebellion had the right to meet it 
in the shape in which it was presented without waiting for Congress 
to declare war and that in fulfilling his duties as Commander-in- 
Chief he had the same right to proclaim a blockade and to take meas- 
ures appropriate to the state of war which existed, without waiting 





*2 Black 635, 17 L.ed. 459 (1863). 
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for Congress, which was not in session, to give the fact of war a 
name by a formal declaration. 


The next was the famous case of Ex parte Milligan'®, which was 
decided in 1866 after the close of the Civil War. This case is worth 
summarizing. Milligan was a United States citizen who had lived 
for twenty years in the State of Indiana and had never been in the 
military or naval services of the country. In the fall of 1864 he was 
arrested by the order of the general commanding the military district 
of Indiana and shortly after that was tried by a military commission 
for disloyal practices and sentenced to be hanged. He was supposedly 
«a member of the “Order of Sons of Liberty,” a secret organization 
claimed to be guilty of disloyal and seditious practices and which was 
claimed to have 100,000 members in the North. Shortly after Lee’s 
surrender, Milligan applied to the United States Circuit Court for 
Indiana for his release on a writ of habeas corpus. The position of 
the United States was that the President as Commander-in-Chief 
had ordered in a proclamation of September 24, 1862: 


“That during the existing insurrection, and as a necessary 
means for suppressing the same, all rebels and insurgents, 
their aiders and abettors, within the United States, and all 
persons discouraging volunteer enlistments, resisting militia 
drafts, or guilty of any disloyal practice, affording aid and 
comfort to rebels, against the authority of the United States, 
shall be subject to martial law, and liable to trial and punish- 
ment by court martial or military commission. 


“Second. That the writ of habeas corpus is suspended in 
respect to all persons arrested, or who now, or hereafter dur- 
ing the Rebellion shall be, imprisoned in any fort, camp, 
arsenal, military prison, or other place of confinement, by any 
military authority, or by the sentence of any court martial or 
military commission.” 

The government took the position that as the insurrection might 
break out in any part of the Union the President was exercising his 
proper sovereignty and the war powers granted to him by the Con- 
stitution in issuing this proclamation. The contention of Milligan’s 
counsel was that the Constitution guaranteed Milligan a jury trial, 
as he was not a member of the armed forces, and that under the 
Fifth Amendment he could not be held for trial except on a present- 
ment or an indictment of a grand jury. 

The briefs of Milligan’s several counsel, comprising many pages, 
are printed in the Wallace report. The historical learning and the 





164 Wallace 2, 18 L.ed. 281 (1866). 
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keenness of reasoning I am sure will command the admiration if not 
the conviction of almost every reader. 


The court held that the constitutional protection afforded to the 
citizens of the United States remained with the citizens of Indiana 
even though a military commander had chosen, under the President’s 
authority, to set up a partial martial rule. 


The court had no sympathy for the contention that the Constitu- 
tion could be subordinated because of and during a great emergency: 


“The Constitution of the United States is a law for rulers 
and people, equally in war and in peace and covers with the 
shield of its protection all classes of men, at all times, and 
under all circumstances. No doctrine, involving more perni- 
cious consequences, was ever invented by the wit of man than 
that any of its provisions can be suspended during any of the 
great exigencies of government. Such a doctrine leads directly 
to anarchy or despotism, but the theory of necessity on which 
it is based is false, for the government, within the Constitu- 
tion, has all the powers granted to it, which are necessary to 
preserve its existence ; as has been happily proved by the result 
of the great effort to throw off its just authority.” 


That a military commander should be his own judge of the neces- 
sity for imposing martial measures, the court felt was a doctrine 
leading straight to despotism” : 


“Tt is claimed that martial law covers with its broad mantle 
the proceedings of this military commission. The proposition 
is this: that in a time of war the commander of an armed force 
(if in his opinion the exigencies of the country demand it, and 
of which he is to judge), has the power, within the lines of his 
military district, to suspend all civil rights and their remedies, 
subject citizens as well as soldiers to the rule of his will; and 
in the exercise of his lawful authority cannot be restrained, 
except by his superior officer or the President of the United 
States. 

“If this position is sound to the extent claimed, then when 
war exists, foreign or domestic, and the country is subdivided 
into military departments for mere convenience, the com- 
mander of one of them can, if he chooses, within his limits, on 
the plea of necessity, with the approval of the Executive, sub- 
stitute military force for and to exclusion of the laws, and 
punish all persons, as he thinks right and proper, without fixed 
or certain rules.” 


See the interesting discussion by Charles Evans Hughes on this point, 
Hughes, War Powers Under the Constitution (1917) 42 A. B. A. Rep. 232, 245. 
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The court held that martial law belonged in theaters only of 
actual military operations: 


“If, in foreign invasion or civil war, the courts are actually 
closed, and it is impossible to administer criminal justice ac- 
cording to law, then, on the theatre of actual military opera- 
tions, where war really prevails, there is a necessity to furnish 
a substitute for the civil authority, thus overthrown, to pre- 
serve the safety of the army and society; and as no power is 
left but the military, it is allowed to govern by martial rule 
until the laws can have their free course.” 

To the suggestion that a threat of invasion was a justification for 
ousting the civil authorities, the court said: 


“Martial law cannot arise from a threatened invasion. The 
necessity must be actual and present; the invasion real, such 
as effectually closes the courts and deposes the civil adminis- 
tration. ... Martial rule can never exist where the courts are 
open, and in the proper and unobstructed exercise of their 
jurisdiction, It is also confined to the locality of actual war.” 
The Milligan case stands unreversed.1® Broadly speaking, it is 

the only case marking out the limitations for the application of 
martial law and defining when it is proper to impose the will of the 
military commander on a civilian population. 


The Powers Being Exercised by the President 
in the Present War 


A number of executive orders have been promulgated by the 
President in the present war. I desire, however, to limit my dis- 
cussion to two actions founded on the war powers which, it seems 
to me, are of the most interest and direct importance. 


1. The War Labor Board 


The first one relates to the War Labor Board which was set up 
by the President acting initially only under his war powers. The 
War Labor Board was created by Executive Order No. 9017 issued 
by the President on January 12, 1942. Originally it rested upon no 
statute and the subsequent statute of October 3, 1942, which con- 
ferred upon the Board powers to stabilize wages, has no necessary 





* The “Saboteur Cases”, Ex parte Quirin, US. , 63 Sup. Ct. 2, 87 
L. ed. 1 (1942) do not establish any new principle. The saboteurs were clearly 
members of a foreign army engaged in acts of war on our soil. 
* 7 Fed. Reg. 237 (1942). 
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relation to the subject matter of the Board’s power to adjust disputes 
with respect to wages and working conditions. The Executive Order 
provides, with respect to labor disputes, that the Board “shall finally 
determine the dispute and for this purpose may use mediation, volun- 
tary arbitration or arbitration under rules established by the Board.” 
It fixes no penalties and it provides no tests. The Board construes 
its own powers as resting upon the President’s war powers and in 
practice enforces its orders by calling on the President to apply mili- 
tary force. In several instances the President has sent his soldiers to 
seize the employer’s plant, because either the employer or the em- 
ployees would not comply with the Board’s orders. 


In most cases employers and employees alike have assented to its 
orders. In the recent Montgomery Ward case, however, there was 
a determined resistance on the part of the employer. There a labor 
union, after some controversy with its employer, appealed to the War 
Labor Board. The company contended that there was no jurisdiction 
because it was not engaged in war work of any kind, being a mail 
order house selling merchandise, ordinarily in small quantities, to 
people sending in orders, and no conceivable war function or purpose 
justified the War Labor Board in interfering in its disputes with its 
employees. The War Labor Board, however, held adversely on the 
jurisdiction question, claiming generally that a major strike in an 
important non-war industry might possibly lead to strikes in war 
industries and, therefore, be disturbing to the war effort. On the 
merits it ordered an increase in wages to the employees and also 
ordered the employer to agree to a contract which would provide 
that the employer must discharge any employee who would seek, 
during the term of the contract, to withdraw from the labor union. 
It also ordered that the employer must agree to collect union dues 
from those of its employees who might belong to the union and turn 
them over to the labor union to be used by it for its own purposes 
and benefits. 

The employer notified the War Labor Board that it would not 
obey its order unless instructed to do so by the President. It then 
received a written order from the President of the United States, as 
Commander-in-Chief, directing it to obey the order of the War Labor 
Board. The employer then took the position that if it had to obey the 
order of the President as Commander-in-Chief, it was only because 
of the force which the President could apply, and that the order of 
the War Labor Board and of the President were both beyond the 
law. It, therefore, proposed to insert in the contract a statement that 
it was being executed under duress. The War Labor Board took 
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exception to this position of the employer. Eventually, after a second 
order from the President as Commander-in-Chief, the employer 
signed a contract using language that it was doing so in compliance 
with the order of the President. 


The question arises whether this type of order is a proper exer- 
cise by the President of the United States of his function as Com- 
mander-in-Chief of the Army and Navy. To secure compliance with 
his order he would necessarily, if refusal had persisted, have to use 
troops, as there was no statute providing enforcement. It would 
affront any of us, I believe, if the President sent out squads of 
soldiers with rifles to force the officers of Montgomery Ward Com- 
pany to collect from its employees union dues to turn over to the 
CIO, and yet, if the President’s order as Commander-in-Chief is a 
proper order, that would be a proper way of enforcing it. Is it a 
function of the Commander-in-Chief of the Army and Navy to order 
employers, whether or not engaged in the production of war sup- 
plies, to compel their employees to remain members of labor unions 
from which they desire to resign? If one Commander-in-Chief can 
so order, presumably a different Commander-in-Chief would have 
the power to order the exact reverse. He might decide that Mont- 
gomery Ward shall employ no person who is a member of a labor 
union if he by chance in his opinion conceives that such a regulation 
would further the war effort. 

It must be remembered that the Commander-in-Chief in giving 
such orders is not enforcing any act of Congress. With Congress in 
session, why was it not asked to enact a law with well-defined limits 
of jurisdiction, and which would provide standards for its policies, 
a tribunal to conduct hearings and all the necessary power for en- 
forcement? If under the war powers, the President can ignore Con- 
gress and take charge of the labor relations of an employer not even 
engaged in the war effort, there seems to be little of our industrial or 
mercantile life behind the fighting lines of which the President cannot 
take direct charge by executive order, and if this doctrine be pushed, 
our domestic law may well become in time of war a mixed blend of 
civilian law and martial rule, with the martial rule predominant. 


2. The Japanese Evacuation 


The other action of the President to be discussed is the Japanese 
evacuation conducted on the Pacific Coast. 

The Japanese evacuation problem may be briefly summarized as 
follows: 
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In 1940 the total number of Japanese in the United States, both 
foreign born and citizens, was 126,947. Of these 8814% or 112,363 
lived in California, Oregon and Washington. This includes men, 
women and children, among whom are a number of Japanese actually 
serving in the American Army at the present time. Only 55% live 
in cities of 2500 or more and of the total Japanese 69,642 or 61% 
are American citizens by birth entitled as such to the protection of 
every line and every word of the American Constitution. 


For many years there was a definite Anti-Japanese movement on 
the Pacific coast, our racial antipathy expressing itself in exclusion 
laws, discriminatory land laws, and other restrictive legislation. The 
highest officials of the United States concerned have reported to Con- 
gress that there was little or no evidence of any acts of sabotage 
committed by Japanese citizens in Hawaii or California either before 
or after Pearl Harbor.?° 


Under existing law the President is authorized, in the event of 
war, to direct the conduct to be observed on the part of the United 
States with respect to alien enemies and to determine “upon what 
security their residence shall be permitted . . . and to establish any 
other regulations which are found necessary.”*! 


Under this authority the President by proclamation dated De- 
cember 7, 1941, committed to the Attorney General various authority 
and powers with respect to the prescribing of restricted areas and 
the power of arrest and internment of alien enemies. This power was 
amplified by the President from time to time. Our particular subject 
matter, however, starts with Executive Order No. 9066 of the Presi- 
dent dated February 19, 1942.22 The effect of that order was to 
transfer to the Secretary of War much of the functions previously 
exercised by the Attorney General with respect to alien enemies and 
specifically authorizes the Secretary of War and the military com- 
mander : 


“whom he may from time to time designate, whenever he 
or any designated Commander deems such action necessary or 
desirable, to prescribe military areas in such places and of such 
extent as he or the appropriate Military Commander may de- 
termine, from which any or all persons may be excluded, and 
with respect to which, the right of any person to enter, re- 
main in, or leave shall be subject to whatever restrictions the 





*See House Report No. 2124, 77th Cong., 2d Sess., Pages 48-58 (Tolan 
Committee). 

™ 40 Stat. 531 (1918), 50 U.S.C. §21. See also 50 U.S.C. $§22-24. 
™7 Fed. Reg. 1407 (1942). 
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Secretary of War or the appropriate Military Commander 

may impose in his discretion.” 

It also authorized the Secretary of War to provide such trans- 
portation, food and accommodations as might be found necessary by 
the Secretary to accomplish the purposes of the order. 


The President then established by subsequent order No. 9102 
(March 18, 1942) a War Relocation Authority which was to have 
the power to formulate programs for removal from restricted areas 
the persons designated by the Military Commanders and to “provide 
for the relocation of such persons in appropriate places, provide for 
their needs in such manner as may be appropriate and supervise 
their activities.” 


To strengthen the hand of the California commander, Cong-ess 
passed the following Act: 


“Whoever shall enter, remain in, leave, or commit any act 
in any military area or military zone prescribed under the au- 
thority of an Executive order of the President, by the Secre- 
tary of War, or by any military commander designated by the 
Secretary of War, contrary to the restrictions applicable to 
any such area or zone or contrary to the order of the Secretary 
of War or any such military commander, shall, if it appears 
that he knew that his act was in violation thereof, be guilty of 
a misdemeanor and upon conviction shall be liable to a fine of 
not to exceed $5,000 or to imprisonment for not more than 
1 year, or both, for each offense.”’* 


The commanding general, Lieut. General J. L. DeWitt of the 
Headquarters of the Western Defense and Fourth Army, in a Mili- 
tary Order dated March 2, 1942, established certain restricted areas 
in the states of Washington, Oregon, California and Arizona which 
were enlarged by a subsequent Proclamation No. 2 (March 16, 
1942). Public Proclamation No. 3 (March 24, 1942) provided that 
all Japanese, German and Italian aliens and “all persons of Japanese 
ancestry residing or being within the geographical area of Military 
Area No. 1 or within any of the zones established within Area No. 
2,” must after a certain date be “within their place of residence 
between the hours of 8 P.M. and 6 A.M. which period is hereinafter 
referred to as the hours of curfew.” 


The proclamation also prohibited any person of Japanese ancestry 
to have in his possession within those areas firearms, ammunition, 





™7 Fed. Reg. 2165 (1942). 
* Pub. L. No. 503, 77th Cong., 2d Sess. (March 21, 1942). 
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short wave radios, radio transmitters, signal devices, codes, ciphers 
or cameras. 

In Public Proclamation No. 4 the Military Commander prohibited 
any alien Japanese or person of Japanese ancestry from leaving Mili- 
tary Area No. | and thereafter the Military Commander by a series 
of so-called Civilian Exclusion Orders, the first of which was dated 
March 24, 1942, commenced the evacuation of Japanese aliens and 
all persons of Japanese ancestry, either alien or non-alien, from the 
restricted areas. The areas from which the evacuation were com- 
pelled were gradually extended to include all of California and large 
parts of Washington, Oregon, Arizona, Idaho, Montana, Nevada and 
Utah. The number of Japanese involved exceeded 100,000. The 
evacuated Japanese were re-located with government assistance and 
through the cooperation of several agencies, including the War Re- 
location Authority, in various concentration camps and areas of 
interior states. Governmental agencies were set up to aid them in 
handling their property, and provision was made for them to store 
their personal valuables and in certain specified cases some exemp- 
tions were granted. The impact on the Japanese citizens concerned 
has been distressing. Not only have they sustained great economic 
loss but they have become greatly embittered. 

There seems to be no doubt whatsoever as to the constitutional 
right of the President to take such measures with respect to alien 
enemies located within the United States. The doubt arises with 
respect to those persons of Japanese ancestry who were American 
born citizens. It will be noted that the term Japanese ancestry ap- 
parently includes those of mixed birth, possibly those only having a 
quarter or an eighth of Japanese blood. 

Some instances of the persons who, although they have com- 
mitted no offense under the law, have been compelled to abandon 
their homes and businesses and must move under government com- 
pulsion to a distant state, include the following: 

A writ of habeas corpus is pending for Mr. and Mrs. Ernest 
Wakayama. Mr. Wakayama is an American citizen, born in Hawaii, 
a federal Post Office employee for many years, a World War veteran, 
and acting adjutant of a local post of the American Legion. He is a 
Republican in politics and secretary-treasurer of an A. F. of L. 
union. There appears to be nothing in his record to qualify his 
entire loyalty to the United States. Mrs. Wakayama is a native-born 
American citizen of Japanese ancestry. 

Mr. Fred Korematsu was born in Oakland, California, and was 
graduated from the local high school. He was rejected from military 
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service on physical grounds. Desiring to support the war effort, he 
trained himself to be a welder, and was so employed when arrested, 
Mr. Korematsu’s loyalty to the United States appears to be unques- 
tionable. He cannot read or write Japanese and his associates are 
largely outside the Japanese community. He has been convicted and 
sentenced to five years probation for refusal to obey the Military 
Order and has been sent to an assembly center. 


Lincoln S. Kanai is an Hawaiian-born American citizen whose 
mother was Chinese and his father part Japanese. He graduated 
from the University of Hawaii in 1930, specializing in natural sci- 
ence and social work and became a Young Men’s Christian Associa- 
tion secretary. He left the military area on May 30, 1942, after an 
order had been issued that no American of Japanese ancestry should 
leave the zone in advance of the enforcement of the internment order. 
He was apprehended while attending a conference of Young Men’s 
Christian Association secretaries at Williams Bay, Wisconsin, and 
was held in jail in Milwaukee for return to California. He applied 
for a writ of habeas corpus on the ground that the imprisonment 
denied him due process and equal protection of the law and abridged 
his privileges and immunities as a citizen. The court discharged the 
writ and he was returned to San Francisco where he was charged 
under the Act of March 21, 1942, with violating a military order. 
He was sentenced to six months in prison. After he had served his 
sentence the military took him in custody and turned him over to 
the Prisoners of War Escort Company from where he was to be 
turned over to a relocation center. 


Mr. Gordon Hirabayashi, American-born senior at the University 
of Washington, refused to comply with the evacuation order and was 
arrested, charged under the Congressional Act of 1942 with refusing 
to obey a lawful military order. His defense rests on the following 
chief grounds: 


1. Public Law 503, 77th Congress, making it criminal to vio- 
late an order of a military commander, is too vague to be 
constitutional. 


2. The classification of Japanese into a separate group is un- 
reasonable and arbitrary and deprives Hirabayashi of due 
process of law and of equal protection of the laws. 


Hirabayashi is the son of Protestant Japanese immigrant parents 
who came to the United States for religious freedom. He is a re- 
ligious conscientious objector to military service and was so classified 
by his draft board. His refusal to register under the evacuation order 
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was based on religious grounds. He said: “I must maintain my 
Christian principles. I consider it my duty to maintain the democratic 
ideals for which this nation stands. Therefore, I must refuse this 
order for evacuation.” 


With respect to the power so to deal with citizens, the Tolan 
report,”” which was the report of Select Committee of the House of 
Representatives investigating National Defense Migration, says in 
part: 

“The freedom of action afforded the Federal Government 
deal with alien enemies, would appear to be restricted in the 
case of citizens of the United States, regardless of their ances- 
try. There would appear to be no present legal authority 
under which a citizen of the United States could be placed in 
the same class as an alien enemy. Wartime does not auto- 
matically suspend the constitutional guaranties afforded by our 
democratic Government.”¢ 


“Obviously, such summary exercise of authority is not 
tenable in the case of American citizens.”?? 

There are few reported decisions. Judge Black of the United 
States District Court for the Western District of Washington denied 
a writ of habeas corpus by an American-born woman of Japanese 
ancestry who contended that she was being restrained in her liberty 
by the curfew law and by the law ordering her to remain within the 
Military Area pending evacuation. The court was not sure that she 
was actually being held in restraint by anyone and denied the writ 
partly on that ground. The court distinguishes the Milligan case in 
the following language : 


“Tn the Civil War when Milligan was tried by military 
commission no invasion could have been expected into Indiana 
except after much prior notice and weary weeks of slow and 
tedious gains by a slowly advancing army. They then never 
imagined the possibility of flying lethal engines hurtling 
through the air several hundred miles within an hour. They 
never visioned the possibility of far distant forces dispatching 
an air armada that would rain destroying parachutists from 
the sky and invade and capture far-distant territory overnight. 
They never had to think then of fifth columnists far, far from 
the forces of the enemy successfully pretending loyalty to the 
land where they were born, who, in fact, would forthwith 
guide or join any stich invaders. The past few months in the 
Philippines, of which the petitioning husband is a citizen, 
establishes that apparently peaceful residents may become 





> House Report No. 2124, 77th Cong., 2d Sess. 
*Id at 166. 
"Id at 167. 
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enemy soldiers overnight. The orders and commands of our 
President and the military forces, as well as the laws of Con- 
gress, must, if we secure that victory that this country intends 
to win, be made and applied with realistic regard for the speed 
and hazards of lightning war.””8 


In the Kanai case Judge Duffy denied the writ of habeas corpus 
on the very strong ground that Kanai would have ample opportunity 
to test the constitutionality of the Act of March 21, 1942 and the acts 
of the Military Commander in the California court where the charge 
was laid. He also discussed unconstitutionality in part stating that: 


“Our cities and transportation systems, our coastline, our 
harbors, and even our agricultural areas are all vitally impor- 
tant in the all-out war effort in which our country must engage 
if our form of government is to survive. The coast of Cali- 
fornia has already been under fire from a Japanese vessel of 
war. Several of the Aleutian Islands have been occupied by 
the armed forces of that nation. Neither the general public 
nor the judges of the courts have any information upon which 
they can properly base a conclusion as to the proper necessary 
area to be included in military areas or defense zones. The 
theater of war is no longer limited to any definite geographi- 
cal area. Saboteurs have already landed on our coasts. This 
court can take judicial notice of the extensive manufacturing 
facilities for airplanes and other munitions of war which are 
located on or near our west coast.””® 


Judge Duffy did not discuss the constitutional question of race 
discrimination raised by Kanai. 


Another case was the case of Minoru Yasui, an American born 
citizen of Japanese descent, who was practicing law in Hood River, 
Oregon and who decided to test the military order requiring them 
to remain off the streets after 8 P.M. This case came before District 
judge Fee of the United States District Court of Oregon on the 
question of the validity of the proclamations of the military com- 
mander and the constitutionality of the statute of March 21, 1941, 
to which I have already referred. The court held: 


“Congress . . . could not make constitutionally a distinction 
relating to the conduct of citizens based on their color or race 
... could not in loyal territory uninvaded make acts of citizens 
criminal simply because such acts were in violation of orders 
to be issued in the future by a military commander. 





* Ex parte Ventura, 44 F. Supp. 520, 522 (1942). : 
* Ex parte Lincoln Selichil Kanai, 46 F. Supp. 286 (1942). See also United 
States v. Gordon Hirabayashi, 46 F. Supp. 657 (1942). 
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“The power of a military commander to issue regulations 
which are binding indiscriminately upon all persons is toler- 
ated only if a state of martial law has been declared by the 
proper authority and only if there exists military necessity 
therefor. 

“Without declaration of martial law, ‘a military command- 
er under the Constitution is given no power of legislation. It 
follows, therefore, in this case, that the regulations issued by 
his sole authority, even though it be established that the terri- 
tory on the Pacific Coast of the United States has been in- 
vaded and is in imminent danger of invasion, confer upon the 
military commander no power to regulate.the life and conduct 
of the ordinary citizen, nor make that a crime which was not 
made a crime by any act of Congress.’ 

“A civil court cannot take the responsibility of determining 
whether the essential military necessity exists when neither 
the Congress, the President, nor the military commander have 
proclaimed martial law, ‘in view of the clear declaration of the 
Supreme Court of the United States that a martial law is not 
in effect unless the courts are closed.’ 

“Nor is the regulation valid under ‘a pernicious doctrine 
known as partial martial law,’ a perversion of martial law 
which has been used ‘by governors of the states in industrial 
and social conflict to satisfy a personal need for uncontrolled 
power in given situations, wherein the civil rights of individu- 
als were swept away by legislation or fiat dictated by an indi- 
vidual.’ Such a doctrine ‘cannot be justified by any sound 
theory of civil, constitutional, or military law. Its only justi- 
fication lies in the doctrines of ‘state of siege’ proclaimed by 
military commanders, generally speaking, in the governments 
of Europe.’ 8° 


In the particular case, however, the court found that Yasui had, 
when he attained his majority, twice entered the employ of the 
Japanese government as a propaganda agent and by such act had 
elected Japanese rather than American citizenship, and the court 
came to the conclusion that the regulation was entirely valid with 
respect to aliens and that Yasui, being an alien, was therefore guilty 
of the offense.*! 


In considering the situation of American citizens of Japanese 
ancestry in the light of the Milligan case, it is of course possible to 
draw some distinctions based on the nature of the war. However, 
it is reasonably clear that in both Indiana in 1864 and California in 
1942, the civil courts were open and functioning adequately and 
undisturbed. There had been an actual invasion of Indiana in 1863 





* Digest of Opinion, 11 U.S.L.W. 2413. 
* (1943) 11 U. S. L. Week 2413. 
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by Morgan’s Raiders. The threat of Japanese invasion of the West 
Coast I suppose has by now diminished to almost the same extent 
as the threat of another invasion of Indiana had diminished by 1864. 

In any event, the California situation certainly does not meet the 
test suggested by Mr. Charles Evans Hughes in his article on the 
War Powers under the Constitution.** In discussing the Milligan 
case as to the question of when the civil authorities should be sub- 
ordinated to the army, he said: 


“Certainly, the test should not be a mere physical one, nor 
should substance be sacrificed to form. The majority recog- 
nized ‘a necessity to furnish a substitute for the civil authority’ 
when overthrown, in order ‘to preserve the safety of the army 
and society’. If this necessity actually exists it cannot be 
doubted that the power of the Nation is adequate to meet it, 
but the rights of the citizen may not be impaired by an arbi- 
trary legislative declaration. Outside the actual theatre of war, 
and if, in a true sense, the administration of justice remains 
unobstructed, the right of the citizen to normal judicial pro- 
cedure is secure.” 


Those opposing the methods used in Evacuation of the Japanese 
on the West Coast concede that the Government has a constitutional 
right in time of war to establish military zones and to remove any 
person whether citizen or alien from such area even in the absence 
of a declaration of martial law. They contend, however, that such 
removals are justified only if directly necessary to the prosecution 
of war or the defense of national security. Further they contend that 
except in cases of immediate emergency the necessity for removals 
should be determined by and carried out by civilian authorities and 
that it should be done in a manner bearing a reasonable relationship 
to the dangers intended to be met. They further contend that any 
person affected should have an opportunity of showing that he does 
not come within the necessities of the situation and hearing boards 
should be established to pass upon such claims. They also contend, 
and this most strongly, that any citizen removed from a military area 
should be allowed his full liberty in the United States outside of such 
military area. 

During any war there is always a popular tendency to assume 
that the degree of national effort required for victory transcends that 
of any previous war. Our constitutional doctrine, however, of pro- 
tection of the rights of individuals against the arbitrariness of a gov- 
ernment, was founded on struggles that were not easy. The Great 





™ See (1917) 42 A. B. A. Rep. 245. 
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Rebellion which grew out of King Charles’ attempt to exercise un- 
controlled executive powers as against the wish of the people was 
not an easy war for either side. The American Revolution, in the 
light of which our Constitution was actually drafted, reached deeply 
into the homes and lives of the people and probably at least to the 
same extent as does the present war. The American Civil War 
nearly broke up the Union. The casualties were tremendously higher 
than we endured in World War I, both absolutely and relatively, and 
the economic wreckage was certainly greater. In World War I we 
mobilized on an elaborate scale, but, as I have said, our losses were 
relatively small and our economic loss was greatly less than that of 
the Civil War. What our losses will be and how deep an effect this 
war will have on our national lives remain to be seen, but whether 
or not it will exceed those of the American Revolution and the Civil 
War is not yet clear. 

I submit that it is a dangerous doctrine that this is a different and 
greater war; that while the Constitution should not have been sus- 
pended in favor of the Executive behind the lines in the American 
Civil War, this is an all out war and therefore new rules should be 
applied; that now we must follow a doctrine of all power to the 
executive; that even with Congress in session and the courts func- 
tioning in regular course, the Executive may perform through his 
troops any act in the government of our own people behind the lines 
within our own uninvaded country that seems to him desirable. 

Mussolini and Hitler justify their fearful acts on the ground of 
military necessity. We shudder when Hitler compels a mass evacu- 
ation of Norwegians, Poles or Jews, and divides family from family. 
Will history regard our plea of military necessity for the mass evacu- 
ation of our own Japanese citizens without affording them a day in 
court as justified? Must we not be careful to avoid using totalitarian 
methods in setting up an army rule over civilian affairs, resulting in 
suppression of the rights guaranteed to our citizens by the Constitu- 
tion in times of both war and peace? 

I think everyone will agree that after each war we as a nation 
have become ashamed of our excesses. Certainly victor and van- 
quished are both ashamed of the Civil War Reconstruction Period. 
The convictions and deportations during and after the First World 
War resulted at least in part from hysterical and regrettable wartime 
emotion. 

I suggest that it is our duty as lawyers in time of war even more 
than in time of peace to acquaint our fellow citizens with the true 
meaning of our constitutional rights and privileges so that we may 
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help preserve them from submergence by actions founded on war- 
time fears and hysteria. We should make plain to the people from 
the multitude of examples of constitutional history that even the 
temporary exercise of arbitrary power may leave permanent scars, 
We should emphasize that democracies can fight wars effectively 
without abandoning their democratic processes and that graver dan- 
ger to our national security may result from abandoning our tradi- 
tional rights to dictatorship, however temporary, than will result 
from failing to employ some recommended unconstitutional measure 
under the stress of claimed military necessity. 














THE RIGHT OF THE OWNER OF A FUTURE 
INTEREST IN PERSONALTY TO SECURITY* 


Erwin Esser NEMMERS 


1. General Arguments for Security for the Owner 
of a Future Interest in Personalty 


When a man has a future interest in land, he has little cause for 
apprehension lest, when the time arrives for his interest to vest in 
enjoyment, the land will be no more. The land itself is practically 
indestructible; it cannot be removed from the jurisdiction, nor se- 
creted. The law of real property will protect the remainderman from 
waste by the life tenant (irreparable damage can scarcely be wrought 
over night) and the recording acts will protect him against a right 
arising in a third party. 

The owner of a future interest in personalty,’ on the other hand, 
faces an entirely different situation: a more rapid turnover in sales, 
a more imperfect recording system, a greater susceptibility to physi- 
cal destruction, and ease of secretion are all dangers inherent to per- 
sonalty. 


Another practical difference, as far as the problem of security 
for personalty and realty is concerned, lies in the intent which the 
testator? would probably have expressed if these increased dangers 
had been called to his attention. Certainly, where the res is money 
or quasi-negotiable personalty, it is reasonable to imply an intent to 
have security, unless that intent is negatived in some way by the 
testator himself, or the surrounding circumstances. In short, the 
holder of a future interest in personalty, because of the great danger 
and implied intent, is in a better position to petition for security than 
the holder of a corresponding interest in land. 





*I am indebted to Prof. A. James Casner of Harvard Law School for many 
valuable suggestions in the preparation of this article. 

* As used in this paper, personalty is intended to exclude chattles real. This is 
to avoid the cumbersome term “things other than land” which the Restatement of 
Property uses in dealing with the problem of security. 

* Throughout this paper, the fact situation will be phrased in testamentary 
language. Very few legal future interests are created inter vivos since the usual 
inter vivos device is the trust. 
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The remedy of security, properly defined,® is adequate protection 
with minimum inconvenience—the holder of the future interest has 
maximum assurance, under the circumstances, and the present owner 
enjoys possession. There is another device of substantially the same 
efficiency, namely, the trust, which will be considered later. While 
the trust is well adapted to situations calling for management, it is 
superfluous for mere transfer of successive possession of chattels. 


As a practical matter, this subject is of relatively recent impor- 
tance with a promise of becoming of increasing importance in the 
future.* It is thus highly expedient that legislatures settle the policy 
questions as soon as practicable. Some suggestions, in the form of a 
skeleton for a modei act, will constitute the conclusion of this article. 


2. Historical Background 


The early case history is closely linked, as it often is, with eco- 
nomic phenomena. When the first cases arose,® personalty was con- 
fined largely to household articles, cattle, precious stones, plate and 
minerals and the like. Very few intangibles existed. There is an 
obvious distinction between tangible personalty and intangibles as to 
security needs. To a great extent this economic situation remained 
the same until 1800 and even later. Today, personalty consists largely 
of intangibles and the demand for security is correspondingly greater. 








*In general on security see: RESTATEMENT, PROPERTY, (1936) 13, topic 2; 
3 Smmes, Future Interests (1935) Ch. 38; notes, 14 A.L.R. 1066 and 101 A.L.R. 
271. 

“As will appear later in this paper (infra n. 163) the Commissioners on 
Uniform State Laws disputed considerably about the subject, but in the final form 
of the Uniform Law of Property dropped the matter. 

*It is not the purpose here to trace the history of future interests in chattels. 
That has been adequately done. In America: Gray, RULE AGAINST PERPETUITIES, 
(3d. ed., 1915) §§71-97; Gray, Future Interests in Personal Property, (1901) 14 
Harv. L. Rev. 397; Simes, Future Interests in Chattels Personal, (1930) 39 YALE 
L.J. 771. In England, especially by: HoitpswortH, History or EnciisH Law 
(2d. ed., 1937). 

The much earlier development of the law of future interests in land, the 
doctrine of seisin and the destructibility of contingent remainders, the separate 
rules of descent for realty and personalty and the doctrine of primogeniture, the 
early doctrine of the law of personalty that a gift for an hour was a gift forever, 
the application of the bailment law, the peculiar development of the law of 
chattels real with the doctrine that an estate for life could not be created in a 
term for years but that an absolute interest passed—these and other legal acci- 
dents are all threads in the tapestry of future interests law as applied to per- 
sonalty—and sometimes the tapestry seems surrealistic as a result. 

These doctrines are cited because frequently cases involving legal future 
interests in personalty are also concerned with realty and in particular with the 
legal doctrines just mentioned. The decisions of the courts dealing with per- 
sonalty have thus been directly influenced by a desire to maintain conformity 
with the real property doctrines cited. 
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In America there was another phenomenon: in the South, a large 
part of personal wealth was represented by slaves. Most of the early 
(before 1865) American personalty cases in future interests are slave 
cases. Future interests in personalty have been largely of two types: 
(1) a life estate in the first holder followed by a gift over in re- 
mainder, (2) an absolute interest in the first holder subject to some 
possible defeasance. 


a. Early English cases—In 1636, the English case of Bracken v. 
Bentley® involved a devise to A of “. . . the Use of Goods and a Li- 
brary for Life, Remainder to the Plaintiff’s Wife, who was dead ; but 
he, as her Administrator, brought this bill to have the Goods Etc., 
secured to him after the Death of A., which was decreed according- 
ly.” No danger of impairment to the res appeared in the record. 
The same result was reached in Anonymous suit in 1641.7 This state- 
ment, in its broad form, did not remain in effect for long. In 1665, 
in Hart v. Hart,’ where the first taker had the substantial interest 
with a possible interest in favor of another® the court denied the bill 
for security because plaintiffs “. . . had but a Possibility of a Re- 
mainder which is void in Law.” Whether this last phrase means that 
some rule against perpetuities is involved is not clear ;!° however, no 
security was required. 


The bill for security was allowed against a life tenant again in 
1695.11 In 1734, in Slanning v. Style,!* the court, in considering the 
problem of requiring security where the devise was of £40 per annum 
ior life charged on the residuary personalty, left to the testator’s 
three sisters, his executors, found a trust and would normally there- 
fore have required no security, “. . . but here the testator himself 
has charged the residue of his personal estate with this annuity, which 
he plainly intended should be duly and quarterly paid; and as this 





* (1636) 1 Ch. Rep. 110, 1 Eq. Cas. Abr. 78, 21 Eng. Rep. 5252, 891. 

(1641) March 106, pl. 183. 

* (1665) 1 Ch. Rep. 260, 17 Car. II f. 525, 18 Car. II f. 332, 21 Eng. Rep. 567. 

* Goods were devised to A for life, remainder in the eldest son of A “. . . and 
so to the heirs of his Body, and so the first, second and third, and other Sons to 
the tenth Son of this Defendant, and the Heirs Males of their Bodies—and for 
Want of Such issue to the Plaintiffs and the Heirs Males of their Bodies.” 

”The Duke of Norfolk’s Case was not decided until 17 years later. (1682) 
3 Ch. Cas. 1, 22 Eng. Rep. 931. The interest after the fee tail, in the case of land 
(and the better modern theory applies the analogy of land as to remainders except 
that there can be no fee tail in personalty), would be a vested remainder and so 
not within the rule. But the analogy dates from Evans v. Walker (1876) 3 Ch. 
Div. 211. 

* Aron (1695) 2 Freeman 206, 22 Eng. Rep. 1162. 
*3 P. Wms. 335, 24 Eng. Rep. 1089 (1734). 
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estate appears to consist of some bonds or securities, let such part 
thereof be brought before the Master, as may be sufficient to pre- 
serve this annuity of £40 per annum for the widow.” 


This case has been often cited for the proposition that no security 
will be required of a life tenant’® without noting that the master was 
made a judicial trustee. Since security and judicial trusteeship come 
to the same thing, the case is incompletely, if not incorrectly, cited to 
support that position. At this point, it seems, occurred one of the 
lapsus mentis which as historical accidents so often shape the law. 
In 1737, another run-of-the-mine, life-estate-with-remainder case, 
Leeke v. Bennett,’* came up on a bill for security which was denied, 
the report saying: 


“Lord Chancellor said he never knew it done, [i.e., granting a 
petition for security] and therefore would not oblige the de- 
fendant to do it in this case, but directed an inventory to be 
made by the defendant Bennett, and signed by him and his 
wife, and to be delivered to the plaintiff.” 


The Lord Chancellor overlooked Bracken v. Bentley. In 1740, 
Bill v. Kinaston™ raised the same point and the court said “the old 
rule of the court was, that such person should give security that they 
[sic] should not be imbeziled (Bracken v. Bentley, 1 Ch. Rep. 110 
(1636) ), but the method now is, for an inventory to be signed by 
the devisee for life, and to be deposited with the Master, for the 
benefit of all parties.” 


Such a position could not stand the test of time. In 1783 in Foley 





*E.g., in 2 William’s Executors 1298 note b. (5th Am. ed., 1859) and this in 
turn has often been cited by American courts. It is interesting to note that Lord 
Hardwicke in Leeke v. Bennett (1737) 1 Atk. 470, 1 Bro. Ch. Rep. 279, 26 Eng. 
Rep. 300 decided only three years later did not cite this case as authority for the 
proposition that no security will be required of a life tenant. 

* (1737) 1 Atk. 470, 1 Bro. Ch. Rep. 279, 26 Eng. Rep. 300. 


*° (1740) 2 Atk. 82, Reg. Lib. A. f. 283, 26 Eng. Rep. 450. It is an interesting 
problem whether it was Talbot or Harwicke who handed down the decision of 
Bili v. Kinaston in 1740 and showed the error of Leeke v. Bennett. Did he cor- 
rect himself or Talbot? 

Leeke v. Bennett, according to the report, was decided Feb. 20, 1737. The 
Dictionary oF NATIONAL BrocraPHy states Talbot died Feb. 14 after he had last 
appeared (see: CAMPBELL, Lives oF THE Lorp CHANCELLORS V, 30 (1846 ed.) on 
Feb. 9 in the House of Lords. On Feb. 10 the Lords’ Journal reads: Hardwicke 
was appointed Lord Chancellor but the Great Seal was not delivered to him until 
Feb. 21 and he handed down no decision until Apr. 27. 

In Executors of Isaac Rowe v. Sarah White, 16 N. J. Eq. 411 (1863) at 416, 
Henry W. Green, the New Jersey Chancellor states it was Lord Hardwicke himself 
who handed down the two decisions in question. j 

See the turbulent events in Lord Hardwicke’s life at this time as described in 
Campbell, supra, as an explanation for any lapse. 
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v. Burnell,* by way of dictum, the Lord Chancellor (Thurlow) 
recognizes the rule of Leeke v. Bennett but thoroughly undermines it 
with an exception where danger is shown. “The cases as to tenant 
for life giving security for the goods have been over-ruled, and the 
Court now demands only an inventory, which is more equal justice, 
as there ought to be danger in order to require security.” 

This dictum was cited and followed in 1844 in Conduitt v. 
Soane™ and in 1887 in Temple v. Thring'® and in other cases and is 
approved by Jarman’® as the English law. 


b. Early American Slave Cases—In early American history, fu- 
ture interests were seldom created in any other form of personalty 
than slaves.*° There was a large group of slave cases in the southern 
states which have colored the law as to other personalty somewhat 
on a few points, e.g., whether money will be sufficient security*! and 
whether the writ of sequestration of ne exeat will be granted in favor 
of a holder of a future interest.?? 


The types of danger and the types of relief granted are important 
as possibly influencing later non-slave cases. Conveyance absolutely 
to other persons who claimed title and denied the right of the re- 
maindermen was sufficient danger to require security.*? A fortiori, 
sale combined with removal of the chattel from the jurisdiction was 
sufficient,”* and sale plus financial irresponsibility of the life ten- 
ant.*° This naturally raises the problem of discretion which the cases 
concede the Chancellor has in judging the circumstances.76 Mere 
succession of another to the life estate in slaves by purchase has been 
held sufficient ground to require security.*7 Some courts were pre- 


* (1783) 1 Bro. C. 274, 28 Eng. Rep. 1125, 4 Bro. P. C. 319, 2 Eng. Rep. 216, 
Romitty, Notes on CAsEs 1. 

7 (1844) 1 Coll. 285, 13 L. J. Ch. 390, 63 Eng. Rep. 421. 

* (1877) 56 L. T. N. S. 283. ,; 

*2 JARMAN, On Writs (6th ed., 1910) 1454; 2 (7th ed. 1930) 1428. 

*On this subject see Simes, Future Interests in Chattles Personal, 39 Yate 
L. J. 771 at 777-779 (1930) and 14 A.L.R. 1066, at 1081-1083. 

™ Henderson v. Vaulx, 10 Yerg. 30 (Tenn., 1836) where defendant life tenant 
was about to remove slaves from the jurisdiction, the court (at 37-40) definitely 
points out that a bond assuring monetary reimbursement would be inadequate and 
that other relief is in order, but does not state what that relief is when it affirms 
the lower court’s decree. Probably it was a writ of sequestration. 

™Brantly v. Kee, 5 Jones Eq. 332 (N. Car., 1860) Swindall v. Bradley, 6 
Jones Eq. 41 (N. Car., 1860). In Cross v. Camp, 7 Ired. Eq. 193 (N. Car., 1851) 
an injunction was granted against removal of slaves from the jurisdiction. 

*Lyde v. Taylor, 17 Ala. 270 (1850). Ramey v. Green, 18 Ala. 771 (1851). 

* Riddle v. Kellum, 8 Ga. 374 (1850). Roberts v. Stoner, 18 Mo. 481 (1853). 

* Collins v. Barksdale, 23 Ga. 602 (1857). 

* Roberts v. Stoner, 18 Mo. 481 (1853). 

™ Gill v. Tittle, 14 Ala. 528 (1848). In Chisholm v. Starke, 3 Call. 25 (Va., 
1801) security was refused as against the purchaser without notice of the re- 
mainder but required of the life tenant. 
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pared to go quite far in protecting the remainderman. In Frazter’s 
Adm’r v. Bevill,*° slaves were left to the son (who was also admin- 
istrator) but if he die without heirs, then at his death, to a grandson, 
A creditor of the testator proceeded against the son, as administrator, 
who had sufficient funds but did not pay. Execution was levied on 
the slaves. The grandson was held not cut off and entitled to a bond 
from the first owner and the knowing execution purchaser who the 
plaintiff feared would leave the jurisdiction. This case gives double 
protection to an executory interest. 

A case which occasionally arose was the giving of an estate in 
slaves to a wife for life with direction that they then be emancipated. 
In McCutchin v. Price,*® the court held such a gift of freedom may 
not be effected by the executor and the next of kin would be entitled 
to security upon a showing that the husband of the life tenant was a 
drunkard and frequently sold his belongings when in such a stupor. 
Security could also be required where the future interest was created 
by deed.*° Upon failure to provide security, the court took custody 
of the slaves or, if the slaves had been sold, of the proceeds.*! 

Although it is maintained by some authority** that the slave cases 
have given a peculiar twist to the law of security for the owners of 
future interests in personalty, it is here submitted that they but fol- 
low the English precedents in the field. 


3. Tendency to Find Trust 


One aventte of approach to the problem of protecting future 
interests in personalty has recently received special attention.** This 





*11 Gratt 9 (Va. 1854). 

3 Hayw. 211 (Tenn., 1817). 

* Gill v. Tittle, 14 Ala. 528 (1848). 

™ Lewey v. Lewey, 34 Mo. 367 (1864) where the court appointed a receiver 
to collect the money due on the sale of the slave, invest it and pay the income to 
the life tenant, and to pay the principal to the remainderman. 

™ Simes, Future Interests in Chattels Personal, 39 Yate L. J. 771 (1930). It is 
true that there are scattered fragments of dicta or even a few holdings indicating 
a confusion about slaves, e.g., as to whether slaves are realty or personalty, but 
these are no more than those penumbral utterances which raise a shadow over 
many settled legal doctrines and certainly the law of future interests is no excep- 
tion in the matter of confusion, especially on the point which rules apply to realty 
and personalty. See, e.g., Gray, Future Interests in Personal Property, 14 Harv. 
L. Rev. 397 (1901), at 420 where he speaks of the difficulty in even finding cases 
(“The cases on future interests in personalty are so badly digested that one comes 
upon many of them only by accident”.) and of the cacophony in doctrines (¢.g., 
English conveyances did not recognize the future interest in personalty in the case 
of a deed and North Carolina followed this position (ibid., at 414, 415). 

“Tt was first forcefully put in Simes, Future Interests in Chattels Personal, 
39 Yate L.J. 770 at 779 ff. (1930). See also: 3 Srmes, Future InTERESTE (1936) 
sec. 640 and RESTATEMENT, Property (Tent. Draft No. 5 1934) §242. 
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is the possibility of finding a trust to eliminate the problem of security 
and protect the owner of the future interest more satisfactorily.** 
The identity of both the trust res and the beneficiaries is usually clear 
but the trustee causes difficulty. If the instrument creating the future 
interest is a will, it will often be possible to find the executor to be 
the trustee.*° The executor continues, after the termination of his 
normal duties as executor, in the role of trustee. In an inter vivos 
instrument, an executor is not available and to find the life tenant 
himself a trustee will not increase the remanderman’s protection or 
remedies. 

When the res is a chattel real or tangible personalty whose enjoy- 
ment depends on physical possession, the situation is similar to one 
involving a land res; the risk is not so great (e.g., in the traditional 
painting or heirloom legacy) and security is not so necessary. This 
leaves the following principle: wherever a will creating future inter- 
ests in things other than land is reasonably susceptible** of a con- 
struction that the executor is to become trustee for such interests, 
a trust is created. In determining what is “reasonably susceptible”, 
the court will consider, among other factors: whether there is an 
implied contravention of a trust (for the intent of the testator as to a 
trust or security must prevail) and whether the res is tangible per- 
sonalty not subject to great risk. The fundamental assumption is that 
the testator has incompletely expressed himself. The court adopts 
the most likely meaning under the circumstances unless the testator 
expresses himself otherwise. This is certainly consistent with the 
cardinal principle of wills: a will should be construed so as to give 
effect to the intent of the testator. If the will should fail to designate 
an executor, or ineffectively tries to designate one, the court may 
find the administrator a trustee. 

Applications of this principle are found scattered*? in the cases 


* By minimizing from the outset the possibility of harm to the future interest 
owner. Ordinarily a future interest owner must show danger in order to get 
security. But this often results in closing the barn door after the horse is stolen. 
The trust device, subject to its own limitations, closes the door before the horse is 
gone. 

* Most inter vivos creations of future interests in personalty are by trust 
whereas the problem of security arises as to legal interests. The inter vivos legal 
interest cases are rare and except for the matter of finding a trust implied are not 
treated differently at common law (statutes often apply only to future interests 
in personalty created by will) from those created by will. Practically all the 
inter vivos, legal future interests in personalty cases are slave cases. Brown v. 
Wilson. 41 N. Car. 558 (1850) (slave) and Gill v. Tittle, 14 Ala. 528 (1848). 

*” This is the language of the RESTATEMENT, Property (1936) $200. 

* Simes, Future Interests in Chattels Personal, 39 Yate L.J. 397 (1930) assigns 
two reasons for the dearth of cases on this point: (1) most future interests in 
personalty are specifically drawn in trust form and (2) most of the early American 
cases of future interests in personalty dealing with slaves involve other problems. 
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but without express statements of the rule.** The most forceful 
illustration in the cases is Hetfield v. Fowler*® where the language 
was: 


“I give and bequeath the residue of all the proceeds of all my 
real and personal estate to my three sisters, Nancy Sherman, 
Eleanor Fowler, and Rebecca Hetfield, to be divided equally 
among them, it being the intention of this, my last will, that 
each and all of my three full sisters, aforesaid, shall have the 
use of all the real estate and personal property willed to each 
of them, respectively, or the proceeds of said real estate if they 
should see fit to sell the same, and the use only for their nat- 
ural lives, and at their death to go respectively to their several 
children, in equal parts, in fee.” 


The lower court, in ruling on a motion by the life tenants that 
the executor be directed to turn the proceeds over to them, ordered 
such payment upon the giving of security by the life tenants. On 
appeal, the Supreme Court reversed this and found a trust with the 
executors as trustees. It is true that the opinion speaks of the testa- 
tor devising the residue “to her executors, in trust,” but formal trust 
language does not appear in the will set out. Also, the court empha- 
sizes the words “the use only for their natural lives” as indicating a 
trust.*° 

In a later Illinois case, Welsch v. Belleville Savings Bank,* the 
entire will is set out and formal words of trust do not appear ; but the 
gift is to the testator’s wife, “for her own free, independent and 
uncontrollable use and benefit for the term of her natural life,” and 
then over. The court held there was a trust and the executor would 
be the trustee. Strictly, this was dictum because the case was actually 
decided on the basis of a post mortem contract by all the parties 
making the defendant bank trustee. The court states the law in 1879 





Of the four annotations of the Restatement of Property so far issued 
(namely, California, Minnesota, Mississippi and Pennsylvania) none cites direct 
authority but some language is found in favor of the principle in the California 
and Minnesota cases. As to cases since the Restatement, see infra, nn. 56, 57. 

* 60 Ill. 45 (1871). 

“Tt is interesting to note that in the several places where Kales discusses this 
case in his Estates, etc. In Ittinots (2d. ed., 1920) §§485, 494, especially in the 
latter section dealing with “How may the second taker protect his property 
interest” and discussing the case in extenso he does not note the principle that a 
trust may be found impliedly but rather he, correctly, is at pains to show that 
Hetfield v. Fowler cannot be cited as authority for the proposition that a probate 
court may require a life tenant to give security. As was indicated supra, Kales 
may be assuming that the will itself used formal trust language. But this possi- 
bility is not available as a distinction in Welsch v. Belleville Savings Bank, 94 Ill. 
191 (1879) which Kales cited without development in §494. 

“94 Ill. 191 (1879). 
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as the Restatement of Property was, almost sixty years later, to set 
it out: 


“When chattels are specifically given [from the context this 
clearly means where article whose enjoyment lies in their spe- 
cific possession, as paintings] to the tenant for life, he is of 
course entitled to their possession and use and so long as they 
are used with ordinary care and prudence the remainderman is 
not permitted to interfere, even though it may altogether de- 
feat his future enjoyment of the property. But where a testator 
gives to one for life a certain sum of money out of his estate, 
with a limitation over to another, the former has no right to 
the possession of the money thus bequeathed. The title thereto 
devolves upon the executor, and it is his duty to see that the 
same is properly invested, and that the annual accumulations 
are paid over to the tenant for life, and the principal to the 
remainderman upon the former’s decease.’’* 


The doctrine that a trust should be found implied in future inter- 
ests of certain personalty has an established history in Massachusetts. 
In White v. Massachusetts Institute of Technology,* the will read: 
“To my cousin, Abby W. Hale, I give the sum of five thousand 
dollars, and at her decease the amount shall be given equally to her 
two unmarried daughters Mary and Katy, and at the decease of one 
of said daughters the full amount shall be given to the surviving 
sister... .” The question was raised whether this created a trust. 
The court, per Mr. Justice Holmes, held: 


“The seventh question is whether the fund is to be held by 
the executor in trust until the death of the two unmarried 
daughters, or is to be paid over to them. It is settled in this 
Commonwealth that, in the case of money, if no trustee is spe- 
cially named or appointed, the executor is to hold the money 
in trust, and pay the interest only to the person entitled for 
life.”*4 


There is some authority contra. Gray,* it seems, confuses the 
principle as limited above to personalty of a liquid type, usually 
money, with a principle much broader, namely, implying a trust as 
to all personalty.4* Gray was assuming that the life tenant himself 





* Ibid. 

“171 Mass. 84, 50 N.E. 512 (1898). 

“This decision rests on a long line of Massachusetts authorities finding a 
trust in such cases, e.g.: Field v. Hitchcock, 17 Pick. 182, 183 (Mass. 1835) ; 
Homer v. Shelton, 2 Metc. 194, 206 (Mass. 1841) ; Hooper v. Bradbury, 133 Mass. 
303, 307 (1882); Bullard v. Chandler, 149 Mass. 532, 537, 21 N.E. 951 (1889). 
“Rue AcAINsT PERPETUITIES §89 (1886, 1906, 1915). 
“ RESTATEMENT, PROPERTY (1936) §202 takes the broader view. 
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is to be the trustee*? and was afraid that he would, therefore, have 
power to cut off the remainderman’s equity. Gray’s first edition 
of the Rule Against Perpetuities was in 1886. In it he discusses* 
the case of Homer v. Shelton, disapproving of it and hoping the 
Massachusetts court would later overrule it, if it meant to find a 
trust. In the third edition, 1915, issued after the Holmes opinion of 
1898 in White v. Massachusetts Institute of Technology*® affirming 
such a trust and the previous line of authorities, Gray made no 
change and does not recognize the case. Holdsworth would also seem 
to oppose finding such a trust.*° 

Both Fearne®! and Williams®? support the trust principle on the 
broad ground which Gray attacked. 

Frequently, language in the cases would seem to deny the trust 
tendency, e.g., in Merkel’s Appeal®® where there was a gift to the 
testator’s wife “to her full ownership, so long as she doth live,” the 
court held: “It is a gift for life, without any limitation over, and 
without the intervention of a trustee. There is a line of decisions in 
this state which hold that such a bequest is absolute.” It was held 
from the will as a whole that the widow took the full interest and not 
just a life estate. But later in the same opinion, in a gift to a niece, 
the court cites the testator as saying “which [gift of money] my 
hereinafter named executor shall pay to her as soon after the death 
of my wife but in case she should not leave anyone,” then over. As 
to this, the court said: “As that was not payable until after the death 
of the widow, the interest of it would belong to the latter, and the 
executor would have been justified in retaining that sum out of the 
personal estate to meet this legacy, paying the interest to the widow 
in the meantime. To this extent there was an implied trust in the 
will, but no further.” 

In other cases, distinction may be based on the type of property 
(e.g., where the property is tangible and stable personalty) or on the 
basis of an intent not to have a trust. 

Where a trust is found by the court, the security problem is 
removed from consideration since the law of trusts provides ade- 





* Supra, n.45. In speaking of Homer v. Shelton, 2 Metc. 194 (Mass. 1841), 
Gray said in section 89 “The court said that as A was the absolute owner of the 
property, he was entitled to the possession of it without giving security; but that 
he would hold it ‘in trust, subject to the limitation over.’ ” 

§89. 
“171 Mass. 84, 50 N.E. 512 (1898). 
"7 HotpsworTtH, History oF ENcLIisH Law (3d. ed. 1926) 475 f. 
™ CONTINGENT REMAINDERS (10th ed. 1844) 401, 413. 
" PERSONAL PropeRTY (18th ed. 1926) 48. 
"109 Pa. St. 235 (1885). 
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quate remedies. There is one exception: where the trustee holds less 
than all the interests, the holder of the remaining interest, which is 
legal, can demand security of the trustee, who is then like any other 
preceding holder.°* 

The position taken by the Restatement of Property,®> approving 
the finding of a trust under the present circumstances, has been cited 
and approved in dictum*® and in a Kansas decision.57 

The principle rests upon an intent implied, but when the testator 
shows he does not intend a trust, none will be implied.** 


4. Defeasible Ownership Preceding Future Interest 


The formulation of rules of security fer the protection of legal 
future interests in personalty is a subject that is open to considerable 
debate ;°° and the cases do not appear to be the result of a consistent 
set of rules, certainly the language in many cases is not consistent. 


The cases make several basic fact distinctions: first, between the 








“ Cf. RESTATEMENT, PROPERTY (1936) §203, comment a. 

* Ibid., §203. 

“By A. Hand, J., in Backer v. Levy, 82 F. 2d. 270, 274 (1936) where the 
language specifically created a trust but the court cited Restatement of Property 
(1936) section 203. 

* By Hutchison, J., in Coleman v. Shoemaker, 147 Kans. 689, 696, 78 P.(2) 
905 (1938), where the language was definitely susceptible of implying a trust. 

“In Dewey’s Estate, 33 Pa. Co. Ct. R 307 (1905), a direction that there 
should be no security was held to indicate no trust was intended. In Hawthorne 
v. Beckwith, 89 Va. 786, 17 S.E. 241 (1893) the giving of security negatives any 
finding thereafter of a trust. 

” The Note to the Members of the American Law Institute in the Restate- 
ment of Property, (Tent. Draft No. 5 1934) §244, dealing with preceding life 
estates in things changeable by the life tenant indicates the diversity. Some 
advisers thought policy should govern rather than a strict alignment of the cases. 
Two favored the exaction of security whenever the owner of the possessory inter- 
est has a power (with or without a privilege) to part with the original. Two 
favored leaving it to the discretion of the court. One adviser and the Reporter 
who had read many cases argued for the distinction between privilege and power, 
requiring security only where there was a privilege (expressed or implied) to part 
with the original and acquire a different thing, remaining silent when there was a 
power. This view is supported by the greater number of cases and jurisdictions 
it is claimed (but see infra, this paper). One other adviser would have favored 
the discretionary form but in the light of the majority view supports it. 

This section (in fact the entire subject of security) had an interesting history 
in the Proceedings of the American Law Institute ( (1934) 11 Proc. A.L.I. 628) 
where the Reporter himself states “. . . I have confined my search on this point 
to American cases. Whether or not there was some rule on that under the English 
law I cannot tell you. I don’t know. I would expect that the number of cases 
would be slight in the early English Reports.” 

These sections were not thoroughly discussed and the matter was put over 
“for consideration at the time that the subject matter of the present Draft comes 
for final action before the Institute (ibid. 631). Thereafter nothing appears in the 
Proceedings. 
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original taker as a life tenant and as a defeasible owner (this dis- 
tinction the Restatement of Property recognizes) ;®° second, between 
money or similar personalty and all other personalty (artificially 
recognized in the Restatement**) ; third, the presence or absence of a 
“power to consume” clause (not mentioned in the Restatement 
rule®). 


The first distinction results in the general principle that in the 
defeasible ownership case no security will be required unless there is 
a showing of danger. The first part of the rule—that no security will 
be required in favor of a remote* interest—was stated in Hart v, 
Hart** where there was a life estate, a series of remainders in tail, 
and finally a remainder in tail in favor of the plaintiffs. The interest 
of the plaintiffs and their heirs, though vested, was held too remote 
to warrant security. On the other hand, a remainder immediately 
after a life estate may get security where no danger exists. Where 
the gift is remote, no security will be required unless danger is shown, 
whether the personalty be money® or not. 


The rule has tended to become a matter of form. If there is a 
life estate, then security may be granted, even though no danger is 
shown ; if there is an absolute interest, subject to defeasance, then 
security will never be granted® unless danger is shown. Apparently, 
the basis is that, in the case of a life estate, the testator knew there 
must definitely be an end to the interest and, therefore, caeteris 
paribus, intended to confine the life tenant in his use; but, in the case 
where the ownership is complete and only defeasible, there is no cer- 
tainty that the ultimate taker will come into possession and therefore 
the testator could not have meant a very close surveillance of the res. 


The rule is open to charges of formalism. Suppose A devises 
money in a forty-year-old will to his wife but if she die without 
having had issue, over. The wife is 60 when the testator dies. It is 
a mere formality to say the wife has more than a life estate. The 
court has in other matters, e.g., taxation,®* been willing to find 





® RESTATEMENT, Property (1936) §203. 

* By the use of “privilege” and “power”, ibid. §202. 

“ Although this is an element in determining whether there is a manifested 
intent of no security. RESTATEMENT, Property (1936) §244, comment e. 

® “Remote” has no connection with the Rule against Perpetuities as used in 
this paper unless the contrary is noted. 

* (1641) March 106, pl. 183. 

* Barmore v. Gilbert. 151 Ga. 260, 106 S.E. 269, 14 A.L.R. 1060 (1921). 

* Meins v. Pease, 208 Mass. 478, 94 N.E. 845 (1911). 

* Except in Pennsylvania, cf. infra, n. 73. 
™ United States v. Provident Trust Co., 291 U.S. 272, 54 Sup. Ct. 389 (1934). 
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women incapable of child-bearing.®® The title to property is not at 
stake here as it is in some cases, merely security is in dispute. Or 
suppose this case: to A, but if he dies without children living at his 
death, to B, and if he dies with children living at his death, to the 
children. Clearly A has no more than a life interest, yet he may well 
escape security under the form rule.”° 


It is submitted that the general form rule is a good guide, but 
that the court should be allowed discretion in determining whether 
security should be granted, in the absence of danger, where the sub- 
stance of the devise makes a defeasible ownership only a life estate 
in fact. The cases support discretion. The Restatement of Property 
is silent on this point but impliedly adopts the form rule providing™ 
that security can be gotten from the owner of a life estate. The 
Restatement of Property might be amended to read “possessory life 
interest or defeasible absolute interest equivalent, in the discretion 
of the court as to the equivalence.” 


The leading English case of Hart v. Hart,’* which set the rule of 
no security for a remote interest where no danger exists, was a case 
of successive vested interests but the rule was soon restricted in 
application to defeasible ownership. There have been various types 
of executory clauses but most are of the type “to A but if he die 
without issue (or without issue him surviving) then over’, where 
definite failure of issue is meant.** Other types are “to A provided 
he survives B, if he does not, then to B,’’"4 “to A but if she die inte- 





* But contra is Frank v. Frank, 153 Tenn. 215, 280 S.W. 1012 (1926) where 
testator left land to two of his daughters for life, with remainder to their children, 
or, in default of such children, to the other children of the testator. The land was 
sold and the proceeds divided. The takers in default had conveyed by deed to the 
life tenants any expectancy they had. The court required security of the life 
tenants for the protection of possible remaindermen although both daughters were 
beyond the age when child-bearing was physiologically possible (by the court’s 
own admission). They were 64 and 58 years old. 

” Smes in 3 Future INTERESTS §642 (1936) as to the last case suggests “yet 
it is fair to assume that the testator, by the form of the gift, intended to give him 
a greater degree of control than if the possessory interest had been merely a life 
estate.” Simes credits the testator and/or the draftsman with entirely too much 
erudition ! 

* §203. 

* (1641) March 106, pl. 183. 

™ Of this type are: Kuykendall v. Devecmon, 78 Md. 537, 28 Atl. 412 (1894) ; 
Taggard v. Piper, 118 Mass. 315 (1875) ; Executors of Condict v. King, 13 N.J.Eq. 
375 (1861); Williams v. Cotten, 3 Jones Eq. 395 (N.Car. 1857); Lapham v. 
Martin, 33 Ohio St. 105 (1877); Fairmont Trust Co. v. Arnett, 74 W. Va. 127, 
81 S.E. 733 (1914). But security was granted in favor of the executory interest 
in Eichelberger v. Barnitz, 17 Serg. & Rawle 293 (Pa. 1828). 
™ Meins v. Pease, 208 Mass. 478, 94 N.E. 845 (1911). 
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state, over,’ “to A and if A die without an heir or heirs, over,”76 
and “to A but if he have but one child, then to that child.”77 Unlike 
the exception in favor of security ior lite tenancies in money or 
kindred personalty, none is required from the defeasible owner."® 


If there is danger, the court will grant security to the owner of 
the executory interest.”® 


5. Where Possessory Life Estate*®® Precedes 


a. The General Rule—Where no intent as to security is expressed 
(and no trust is implied), where no danger exists, and the chattel 
is other than money, the general rule is that security will not be re- 
quired even though the possessory interest is only a life estate.*! 
This is the generai common law rule and has been discussed on the 
principle above.*? The probability of the remainderman’s taking may 
be even more remote than when a defeasible absolute interest exists, 
because the condition on which the remainderman may take in a 
contingent-remainder-after-life-estate case may be more remote than 
the case of defeasible ownership; but the usual facts are that the re- 
mainderman has a more certain interest and the life tenant is more 
interested in exploiting the property. In the case of stable chattels, 
the risk is not increased greatly and the remainderman has his usual 








* Graham v. N.Y. Life Ins. & Trust Co., 46 Hun 261 (N.Y. 1887). 

* Executors of Rowe v. White, 16 N.J.Eq. 411, 84 Am. Dec. 16 (1863). 

™ Homer v. Shelton, 2 Metc. 194 (Mass. 1841). 

* Kuhn v. Webster, 12 Gray 3 (Mass. 1858); Schmaunz v. Goss, 132 Mass. 
141 (1882). The only exception is Pennsylvania. See supra, n. 73 and even 
statutes apply only to life estates, see infra, n. 185. 

™ Frazer’s Adm’r. v. Bevill, 11 Gratt, 9 (54 Va. 1854). But no security was 
allowed despite danger in Martin v. Lapham, 38 Ohio St. 538 (1883). 

“ A term for years in personalty follows the rule as to life estates. 

Some courts use language to the contrary in broad dicta which cause later 
erroneous holdings where the facts of the latcr case bring it within one of the 
exceptions noted below. Thus in the recent case of In re Taylor’s Estate, 149 
Misc. 705, 268 N.Y. Supp. 70 (1933) aff'd without opinion sub. nom. In re Hurley, 
242 App. Div. 608, 271 N.Y.Supp. 1057 (1934) the court said at 608: “Having in 
mind the possibility of waste, extravagance, loss of securities or other dissipation 
of assets by a life tenant, the courts have uniformly imposed this salutary rule as a 
protection to the remainderman, except in cases where an express direction dispens- 
ing with a bond is found in the will, or is clearly inferred from its provisions.” 
The case involved no proof of any one of the exceptions, e.g., danger or money 
(only part of the res was money). The court cites for its position cases which 
stem from Tyson v. Blake, 22 N.Y. 558 (1860) which was a case involving money. 
It is doubtful whether New York now has the general rule of no security where no 
intent to have security exists, where there is no danger and where the res is not 
money. The law in New York is probably contra. 

“Cf. supra §1. 
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remedies. No security therefore will be required until danger is 
shown.*? But where the res is liquid, or involves powers of changing 
the res, the danger is greater and the cases are clearly divided on 
whether there should be an exception to the general rule. 


b. Intent to Have or Not to Have Security, Including Power to 
Consume—Expressed intents are not likely to cause difficulty. No 
court will overlook the testator’s requirement of security and, con- 
versely, no court will ordinarily override the testator’s direction of 
no security.*4 





The next group of cases involves a grant of powers of use, con- 
sumption, conversion and the like; not cases where all the powers of 
ownership (as distinguished from possession) exist in the first 
grantee, but where a good many of these powers exist, without any 
statement as to security. The powers here are to be distinguished 
from the implied power when money is given. Under the present 
powers, the remainder can be cut down or the remainderman cut out. 
When such powers are complete enough, no security will be required. 
In Hambright’s Appeal* there was a legacy of $3,000. The statute 
required security from the life tenant unless the contrary was ex- 
pressed in the will. The will provided the wife was to have the fund 
“for her full use” and at her death, if any were left, over. Empha- 
sizing the word “full” and the words “if any” the court found the 
widow had such powers as were consistent only with an intent not to 
have security. 





* Nance v. Coxe, 16 Ala. 125 (1849); Cecil v. Cecil, 161 Ky. 419, 170 S.W. 
973 (1914) ; Covenhoven v. Shuler, 2 Paige 122, 21 Am. Dec. 73 (1830); Sutton 
v. Craddock, 1 Ired. Eq. 134 (N. Car. 1840); Kinnard v. Kinnard, 5 Watts 108 
(1836) ; McLemore v. Blocker, 1 Harp. Eq. 272 (S. Car. 1824); Mortimer v. 
Moffatt, 4 Hen. & M. 503 (Va. 1810). 

“ However, the court may impose limits even where the no security clause is 
present. In Sherman v. Sherman, 36 N.J.Eq. 125 (1882), shares were bequeathed 
for life to brothers and sisters “on their own responsibility” and at their decease 
to their heir or heirs. One of the sisters threatened to dispose of her share in order 
to defeat her son’s interest. The court held this overruled the implied direction of 
no security and ordered her to give security. 

But see in Matter of Shipman, 53 Hun 511, 6 N.Y. Supp. 276 (1889) where 
the court says at 513: “The decree is founded solely upon the fact that the life 
estate and the executorial office are united in the same person, and that the prin- 
ciple which requires security from the life tenant—would be frustrated if Mr. 
Shipman were permitted to retain the estate as executor without security. The 
answer to this suggestion is that such was Mrs. Shipman’s will, and that, however 
desirous the courts may be to afford special protection to the remainderman 
(especially when the latter is an infant) they cannot effect that end by frustrating 
the lawful intention of the testatrix.” [Emphasis supplied.] 

See also: Colburn v. Burlingame, 190 Cal. 697, 214 Pac. 226, 27 A.L.R. 1374 
(1923). 

“2 Grant 320 (Pa. 1855). 
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The cases** involve the problem of the interpretation of the lan- 
guage used by the testator and of the circumstances. What language 
is sufficient to support a no-security intent? In Re Ungrich,®" the 
devise to the life tenant was “with the custody and possession of all 
personal property of which I may die possessed.” No security was 
required in the absence of danger. A rather extreme implication, 
adverse to the finding of an intention to require security, was made 
in Re Garrity’s Estate*® where the language of the devise to the wife 
was of “all and singular my property, real, personal and mixed, of 
every kind and character, wheresoever situated, to have, to hold, and 
to enjoy for the term of her natural life only.” Perhaps this court 
was influenced in finding a no-security direction because of its prin- 
ciple that no security is required in the case of money.*® 


In Martin v. Martin,® the court went to great lengths to find an 
intent to have no security and then refused to require security when 
a tendency to danger was shown. The decision rested on the fact 
that the home and personal effects, including $5,000, were “to be 
paid her within sixty days” after his death and that she was to retain 
the same for life or widowhood, together with the fact that such 
money was given “for the support and maintenance of the widow by 
the will of her husband—a man of fortune.” The influence of no 





” This section on intent and the following section on danger are substantially 
true also of defeasible ownership cases as well as life tenant cases, but because the 
defeasible ownership cases are so few the problem is considered under life tenant 
cases. Should the court apply a different standard (i.e., be more willing to find 
an intent not to have security and less willing to find danger) in the case of 
defeasible ownership as opposed to life tenant cases? (The same problem does not 
arise in regard to danger because the court first determines whether there is danger 
and then whether the danger is sufficient to warrant security. In the last step, 
the nature of the future interest to be protected is considered. But as a practical 
matter, no distinction is ever made on that basis though some dicta so suggest.) 

748 App. Div. 594, 62 N.Y.Supp. 925, Aff’d without opinion, 168 N.Y. 618, 
59 N.E. 1131 (1901). 

108 Cal. 463, 38 Pac. 628 (1894), Rehearing 41 Pac. 485 (1895). 


® Ibid. at 471 the court said: “If the testator has not required such security 
to be given by the life tenant, courts are not authorized to require it in the 
absence of any showing of danger or liability of waste, otherwise the will of the 
testator that the life tenant shall enjoy the property will be frustrated.” But cf. 
Dewey’s Estate, 33 Pa. Co. Ct. 307 (1905), where there was a power to consume 
and the court said: “We are aware that the law makes a distinction between a gift 
for life of the use of money at interest, and that of personal property. But the 
testator in this case made no distinction, but gave the use of all his estate, real, 
personal, and mixed. Hence it follows that the legatees for life had the same 
rights in any money of the testator that they would have in any other of the 
personal estate; the testator not having distinguished between money and other 
personal property, we cannot now do so.” But as to real estate proceeds, in which 
only a life estate had been given, bond was required. 


"69 Misc. 315, 13 So. 267 (1891). (Miss.) 
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security was permitted to stand despite the fact that insolvency of the 
widow and her squandering habits were alleged. A direction that 
possession of the fund®? be turned over to the life tenant was evidence 
of a no-security intent according to Re Rowland.®? In Hill v. God- 
win,®* there is hardly more evidence than that there were joint wills 
drawn up by the testator and the life tenant.** In Colburn v. Burlin- 
game,® the use “without any hindrance on the part of any person” 
imported a no-security intent and permitted the life tenant to support 
her second husband out of the principal. 


Not only may the relationship of the parties and the language of 
the instrument be used in construing the intent, but the nature of the 
res itself may be so used. In Underwood v. Underwood, the prop- 
erty granted to the wife was “all my personal property including 
horses, mules, cattle, hogs, wagons, buggy, etc. and all household 
and kitchen furniture, and at her death said personal property I will 
to my son.” Power to use these was held to mean power to consume 
a good share of them, and power to consume imports an intent not 
to have security. 


A direction that the life tenant serve as executor without bond 
has been held to indicate a no-security intent.®* 





" The ease of the courts in finding a no-security rule where the res is a fund 
of money should give pause to the Restatement of Property drafters in finding 
that the weight of authority is in support of a security requirement where no 
intent is expressed. Cf. infra, §5 c. 

"153 App. Div. 327, 137 N.Y.Supp. 1010 (1912). See also: Hill v. Harding, 
92 Ky. 76, 17 S.W. 199, 437 (rehearing) (1891). 

"114 Miss. 324, 75 So. 122 (1917). 

“The will read that the survivor was to have and to hold all the property 
as long as they live unmarried, and should they marry “then the property to be 
divided between all our heirs, the survivor to have equal part with all the other 
heirs, and at our death, if neither should marry again, our property and effects 
of all descriptions to be equal [sic] divided between [sic] all our heirs.” 

* 190 Cal. 697, 214 Pac. 226 (1923). (27 A.L.R. 1374). 

162 Ala. 553, 50 So. 305 (1909). The court also emphasized the husband- 
wife relationship. 

*™ Cecil v. Cecil, 161 Ky. 419, 170 S.W. 973 (1914); Trustees Pres. Church, 
Somerset v. Mize, 181 Ky. 567, 205 S.W. 674 (1918); but there was the added 
ground here that the life tenant had a power to use the principal to the extent 
it was needed for support. And see Owens v. Owens’ Ex’r, 236 Ky. 118; 32 S.W. 
2d, 731 (1930) ; McGuire v. Gallagher, 99 Me. 334, 59 Atl. 445 (1904) ; Chamber- 
lin v. Husel, 178 Mich. 1, 144 N.W. 549 (1913), with the added factor of power 
to consume; Jn re Beard’s Will, 69 Misc. 474, 8 N.Y. Supp. 2d 91 (1939) ; but in re 
Kemerer’s Estate, 251 Pa. 282, 96 Atl. 654 (1916) where the statute required 
security, the provision that the life tenant be executrix without bond was not 
enough to establish an intent not to have security. 

And in Abbott v. Wagner, 108 Nebr. 359, 188 N.W. 113 (1922), the fact that 
the wife was executrix without bond was aided by a power to consume clause but 
the court still refused to find an intent not to have security, when danger was 
present since the life tenant had removed from the jurisdiction and was allegedly 
squandering the res. 
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An indication that possession be turned over to the life tenant, 
with no mention of bond, has also been held to give rise to a no- 
security inference. 


An external fact may be enough to show a no-security intent. 
Thus, in Boyd v. Boyd,®® the delivery by the testator of the funds to 
the life tenant before the decedent’s death was held to indicate a no- 
security intent. 

The power of a life tenant to consume or use the corpus, with! 
or without the additional restriction for the maintenance of the life 
tenant, has generally been held to indicate an intent that no security 
be required.’”? Difficulty arises when the word “use” is used instead 
of the word “consume” and when there is a limitation “for mainte- 
nance,” “in so far as is necessary,” “for her needs,” etc.1°? The cases 
are relatively few on this point and the variations in language as to 
the power of the life tenant are so wide that the case law has not 
settled into categories. Added to this is the question whether the 
basic attitude of the court, when there is no danger, is to interpret so 
as not to require security, or conversely.1% 


One principle can be adduced. Clauses for comfortable support 
and maintenance have been closely construed and the external cir- 
cumstances will be brought in to aid interpretation of language. In 
Reed v. Reed* and La Tourette v. La Tourette! there were main- 





See also as contra: Gahan v. Golden, 330 Ill. 624, 162 N.E. 164 (1928); In re 
Shipman’s Estate, 53 Hun 511, 6 N.Y.Supp. 276 (1889) ; In re Roffo, 51 App. Div. 
35. 64 N.Y.Supp. 455 (1900) ; Im re Taylor’s Estate, 149 Misc. 705, 268 N.Y.Supp. 
70 (1933). Aff'd without opinion sub. nom. In re Hurley, 242 App. Div. 608, 271 
N.Y. Supp. 1057 (1934); Van Dusen’s Appeal, 102 Pa. 224 (1883). 

*’ Weeks v. Weeks, 5 N.H. 326 (1830); In re Von Kleist, 265 N.Y. 422, 193 
N.E. 256 (1934) ; In re Smith’s Will, 170 Misc. 556, 11 N.Y. Supp. 2d, 945 (1939). 

” 6 Gill & J. 25 (Md. 1855). 

*” In re Victorin, 219 N.Y.Supp. 619, 128 Misc. 577 (1927). But see Abott v. 
Wagner, 108 Nebr. 359, 188 N.W. 113 (1922); Reed v. Reed, 80 Conn. 411, 68 
Atl. 852 (1908). 

7 Flanagan v. Flanagan, 8 Abb.N.C. 413 (N.Y. 1890); Hambright’s Appeal, 
2 Grant 320 (Pa. 1855). But see Abbott v. Wagner, 108 Nebr. 359, 188 N.W. 113 
(1922); Reed v. Reed, 80 Conn. 411, 68 Atl. 852 (1908). 

1 RESTATEMENT, Property (1936), §203, comment e, distinguishes in the 
case of danger, holding unrestricted power to consume shows an intent negativing 
security but power to consume restricted to needs does not show an intent 
negativing security. Accord: Reed v. Reed, 80 Conn. 411, 68 Atl. 852 (1908); 
In re Watson’s Estate, 241 Pa. 271, 88 Atl. 433 (1913). 

7 An example of this is Jx re Garrity’s Estate, 108 Cal. 463, 38 Pac. 628, 
(1894), 41 Pac. 485 (1895), (Rehearing), where the power to consume was an 
element in finding no security but the court held no security could ever be 
exacted anyway unless danger was shown. 

4% 80 Conn. 411, 68 Atl. 852 (1908). 
2145 Ariz. 200, 137 Pac. 426 (1914). 
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tenance clauses ; in the former, danger and hence security, and in the 
jatter, no danger and no security requirement. 


Another problem arises in determining what words are sufficient 
to create a power to consume.’ Beyond general rules of construc- 
tion, no particular rules have been adopted in the present part of the 
the subject. 


Although the devise to the life tenant may be “to use, enjoy and 
and dispose of as to her shall seem fit; [and] at the time of her de- 
cease the principal of this bequest, or what shall remain thereof, 
over” and the executrix may not be required to give bond, still the 


e108 


courts hav cut such language down and limited the life tenant to 





**In accord with La Tourette v. La Tourette, 15 Ariz. 200, 137 Pac. 426 
(1914), in the holding of no security and the fact of no danger but varying 
language and circumstances are: Matter of Garrity, 108 Cal. 463, 38 Pac. 628, 41 
Pac. 485 (1895) (“to have, to hold, and to enjoy for, the term of her natural life 
only”). Colburn v. Burlingame, 190 Cal. 697, 214 Pac. 226 (1923) (“without any 
hindrance on the part of any person’). Trustees, Pres. Church, Somerset v. Mize, 
181 Ky. 567, 205 S.W. 674 (1918) (power to consume). Copeland v. Barron, 
72 Me. 206 (1881) (for use of life tenants, “and if any part remain unexpended 
after their death,” over). Woolfitt v. Preston, 203 Mich. 502, 169 N.W. 838 
(1918) (“to have entire control of this property during her lifetime.”). Matter of 
Ryerson, 26 N.J.Eq. 43 (1875) (to be used at her pleasure with power to invest 
and reinvest and to appoint by will and if any left, over). Flanagan v. Flanagan, 
8 Abbot N.C. 413 (N.Y. 1890) (to use as she saw fit during her life even to ex- 
haustion). Hambright’s Appeal, 2 Grant 320 (Pa. 1855). (Despite statute re- 
quiring security, contrary intent from “for her full use”, at her death, if any left, 
over). Green’s Appeal, 42 Pa. 25 (1862) (“principal and interest (if she needs it) 
in her lifetime.”). Martin’s Appeal, 160 Pa. 35, 28 Atl. 575 (1894) (power to use 
all or any part as she wished). 


In re Skinner, 81 App. Div. 449, 80 N.Y.S. 1067, (1903 aff’d, 180 N.Y. 515, 
72 N.E. 1151 (1904), the gift over read “. . . all the rest and residue thereof then 
remaining, . . .” and it was held not to create a power to consume, the court 
applying the rule that “where the will in unambiguous language gives a specific 
estate it will not be amplified or lessened by subsequent language provisions 
unless it is apparent it was the intention so to enlarge or lessen it,” but this seems 
to beg the question. Compare that case with Keefe v. Keefe, 134 Misc. 705, 236 
N.Y.Supp. 176 (1929) where the will read “at or before my said wife’s death, it 
is my wish that all that may remain of estate,” go over; and it was held there was 
au absolute fee in the wife. The case involved a lapse problem. Circumstances 
must be used in construing the language. 


8 Abbott v. Wagner, 108 Nebr. 359, 188 N.W. 113 (1922), at 117, “We cannot 
think that, having created a life estate in express terms, and having provided a 
gift over of such portion of the principal as might remain at the death of the life 
tenant, he had any thought of placing it in her power not only to deprive herself 
of its use and enjoyment but in addition to place it all, or any substantial part of 
it, beyond the reach of the remaindermen by voluntary gifts or simulated and 
fraudulent transfers to her second husband or anyone else.” 
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bona fide’*® reasonable expenditures, excluding gifts. 1° 

If any generalization can be drawn, it would be that power to 
consume increases the ease of finding no security required in the 
degree to which the power approaches complete ownership. Power to 
consume is sufficient evidence of contrary intent to take the case out 
of the scope of a statute requiring security of life tenants."'? 

c. Where the Res is Money or Similar Personailty, Including the 
Right to Invest and Reinvest or Sell—The case history of the excep- 
tion (where the res is money or similar personalty) to the general 
rule, that no security will be required of a life tenant except in case 
of danger, is interesting. In England, the rule was that even if the 
res was plate, no security would be granted.'!* 

There has arisen a split in the American cases, one group requir- 
ing security where there is money or a liquid res, the other and ortho- 
dox group refusing to require security unless there is danger. The 
exception in favor of security has been judge-made law or has 
resulted from the failure of the court to mention that the exception 
was based on a statute, and the citation by later opinions of such 
cases as authority for the common-law view. Even the judge-made 
law applies in only five states: Georgia,’* Kansas,"4 Kentucky,!® 
New York,'!® and Tennessee,'* with Illinois“* wavering and with 





* In Gadd v. Stoner, 113 Mich. 689, 71 N.W. 1111 (1897), the court said: 
“In the same connection it was said that there is no limitation on the power of 
sale (of the life tenant). But if the estate vested in her is less than a fee, certainly 
the limitation of good faith will be affixed by law.” 

See also Chamberlain v. Husel, 178 Mich. 1, 144 N.W. 549 (1913). 

“° Abbott v. Wagner, 108 Nebr. 359, 188 N.W. 113 (1922) and Farlin v. 
Sanborn, 161 Mich. 615, 126 N.W. 634 (1910), where the devise was “with full 
power and authority to use and dispose of the same for her use, support and 
comfort, as to her shall seem best. Also with full power and authority to sell and 
convey all or any of the real estate, of which I shall die seized, at her own option 
as fully as I myself could do.” 

™ Dewey’s Estate, 33 Pa.Co.Ct. 307 (1904) and the Pennsylvania cases cited 
supra, n. 106. 

™? Foley v. Burnell (1783) 1 Bro. C.C. 274, 28 Eng. Rep. 1125, 4 Bro. P.C. 
319, 2 Eng. Rep. 216, Romy, Notes On Cases 1. 

™ Bowman v. Long, 26 Ga. 142 (1852). 

4 Blakely v. Blakely, 115 Kan. 644, 224 Pac. 65 (1924). 

™° McKee v. McKee’s Ex’r, 26 Ky. L. 736, 82 S.W. 451 (1904). The early 
Kentucky cases were decided under a statute permitting security in slave cases, 
Rev. Srat. 1852, c. 93, §9(a)(1), cited in Worthington v. Crabtree, 1 Met. 478 
(Ky. 1858). The statute was repealed after the Civil War. 

"° Tyson v. Blake, 22 N.Y. 558 (1860). 

“7 Frank v. Frank, 153 Tenn. 215, 280 S.W. 1012 (1926). This case reverses 
sub silentio, Vaden v. Vaden, 38 Tenn. 4444 (1858), cited in the RESTATEMENT 
(Ten. Draft. no. 5) (1934), note to §244, where Tennessee is placed in the no- 
security group. Apparently, from the above 1926, case, Tennessee belongs rather 
in the security group. 

“48 Pratt v. Skiff, 289 Ill. 268, 124 N.E. 545 (1919). In recent decisions, Illinois 
has laid emphasis on the discretionary rule, see: Quigley v. Quigley, 370 Il. 151, 
18 N.E.(2) 186 (1938). 
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two additional states, Louisiana’*® and Pennsylvania,!*° having stat- 
utes. In spite of these eight states, it would seem that the common 
law weight of authority is against a security requirement for a life 
estate in money, in the absence of danger.!#1 


It is submitted that, in the light of the case decisions and the 
language of the opinions, the best rule in the matter of a life tenancy 
in money where no danger is shown is to leave it in the discretion of 
the court to find whether or not, on the facts, security will be re- 
quired, in the absence of an expressed or implied intent.1?? 

There is a strong argument on principles for the position of the 
Restatement'** which provides for security in every case where the 
life tenant has a “privilege to part with the ownership of the original 
thing and to acquire the ownership of a different thing in the place 
thereof.” Liquidity of the res makes even bona fide transactions more 
susceptible of loss; and a life tenant is, naturally, more interested in 
the immediate income than in ultimate safety and productivity.!*4 
This raises the fundamental objection: if the testator, intending that 
the money be invested, had had the danger called to his attention, he 
would have required security.’*° But the opposite inference is quite 





™® Merrick, Rev. La Cope (1925) art. 558. 

™ Eichelberger v. Barnitz, 17 Serg. & Rawle 293 (Pa. 1828). This is the 
earliest case found making the exception in favor of security in the case of money. 
It antedates the Pennsylvania statute of 1833 requiring security in the case of a 
life tenant (Purdon, Star. 1930, tit. 20, §635). The case goes even further and 
requires security where the owner of the future interest has only an executory 
interest in the money, and no danger is shown. 

™ In re Garrity’s Estate, 108 Cal. 463, 38 Pac. 628 (1894), 41 Pac. 485 
(rehearing) (1895); but cf. Colburn v. Burlingame, 190 Cal. 697, 214 Pac. 226 
(1923), cited n. 122, infra, for the more recent California approach; see Sinift v. 
Sinift, 229 Iowa 56, 293 N.W. 841 (1940) (Security required, but only because 
of the presence of danger); Gregg v. Bailey, 120 Me. 263, 113 Atl. 397 (1921); 
Boyd v. Boyd, 6 Gill & J. 25 (Md. 1855); Rife v. Rife, 154 Miss. 529, 122 So. 
739 (1929); Hodge v. Hodge, 72 N.Car. 616 (1875); Evans v. Adams, 180 S.Car. 
214, 185 S.E. 57 (1936) ; Wise v. Hinegardner, 97 W.Va. 587, 125 S.E. 579 (1924). 

1a Tourette v. La Tourette, 15 Ariz. 200, 137 Pac. 426 (1914); Colburn v. 
Burlingame, 190 Cal. 697, 214 Pac. 226 (1923); Quigley v. Quigley, 370 Ill. 151, 
13 N.E.(2) 186. Scott v. Scott, 137 Iowa 239, 114 N.W. 881 (1908); Roberts v. 
Stoner, 18 Mo. 481 (1853); and by statute, Connecticut, Conn. Gen. Stat. 1930, 
$4895, and New Jersey, N.J. Rev. Star. 1937 (Supp. 1939) 3:26-21 (enacted 
1887). This view, leaving the security question to the discretion of the court, was 
favored by three of the seven reporters of the RESTATEMENT, supra, n. 59. 

™° The RESTATEMENT, §244, provides for security in every case where there is 
a “privilege to part with the ownership of the original thing and to acquire the 
ownership of a different thing in the place thereof.” 

™ The discretionarv rule suggested by the writer and advanced bv a minority 
of the drafters of the Restatement of Property would minimize this by offering an 
inducement to the life tenant (since he may thereby escape the expense of security) 
and yet retain much of the strength of the majority Restatement of Property rule 
because at any time the court will upon proper showing require security. 
*°Srmes, Future INTERESTS (1936) 47. 
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as legitimate: the testator knew that there were inherent dangers in 
a gift of money and, if he thought the life tenant should be circum- 
scribed, would have done so.1*¢ 


The arguments and inferences seem evenly balanced for and 
against a security requirement where the res is money. It would 
therefore seem advisable to adopt a rule that will in all probability 
be acceptable to all the states: a rule of discretion. 


There is a difference on principle which makes the express privi- 
lege to change the res an a fortiori case for the discretion rule. In 
the case of an express power to invest, reinvest, sell, exchange or 
convert, the testator has more affirmatively shown a no-security in- 
tent and there is a stronger inference to that effect. The cases are 
split here also; those arguing for security use an analogy to 
money.!27 


The other problem is when a court will imply a power to invest, 
reinvest, sell, exchange or convert. There is very little in the cases on 
this point. The problem here is not that of a trustee who lacks 
express powers to invest and reinvest; but there is language in the 
cases describing the relationship of life tenant and remainderman as 
a quasi-trusteeship and the analogy of trusts is frequently applied. 
If the res is unproductive, there are powers to make it productive 
since that is the very intention of a life estate unless the res is enjoy- 
able simply by possession, as in the case of a painting. 


6. What Constitutes Sufficient Danger 
to Require Security 


There would presumably be a difference in degree between the 
danger required for security in favor of a remainderman, after a life 
tenancy, and that in favor of an executory interest, after a defeasible 





**The court in Weeks v. Weeks, 5 N.H. 326 (1830) said of a legacy to a 
widow: “It is true the widow may expend the property and leave nothing to 
answer for it. But this must have been known to the testator and yet he did not 
see fit to provide that she give security. It is, therefore, a fair presumption that 
he had entire confidence in her integrity, and thought that no security was 
necessary.” 

“™Tn favor of security where power to change exists though there is no 
danger or expressed intent: (note that the jurisdictions correspond to the align- 
ment under the money situation supra). Security Co. v. Hardenburgh, 53 Conn. 
169, 2 Atl. 391 (1885) (It is not clear whether this decision rests on a statute) ; 
Blakely v. Blakely, 115 Kans. 644, 244 Pac. 65 (1925); Matter of Shipman, 53 
Hun 511, 6 N.Y. Supp. 276 (1889) dictum; In re Roffo, 51 App. Div. 35, 64 N.Y. 
Supp. 455 (1900); In re Bacharach’s Estate, 245 N.Y.Supp. 647, 138 Misc. 367 
(1930) (personalty was in non-legal investments). Contra: Wise v. Hinegardner, 
97 W.Va. 587, 125 S.E. 579 (1924). 
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absolute interest, but the cases do not bring out such a difference.1*8 
As a matter of fact, danger sufficient as to one interest will usually 
be suficient as to the other. 


If an intent not to have security, is found, then, despite danger, 
no security may be required ;}*° but some courts will overrule the 
testator’s apparent intent when danger exists’®® by finding an im- 
plied qualification on the intent to make it read: no security except 
when there is danger. 


The possible circumstances under which a court would require 
security because of danger are too numerous to set out, however, 
the case law shows several types of danger that occur frequently. 


One common type of danger lies in the jurisdictional situation. 
If the possessory holder is out of the jurisdiction, or about to leave 
the jurisdiction, the court will require security.'%4 Other common 
bases ior security demands are: existing or impending insolvency ;15? 





** RESTATEMENT, PROPERTY (1936), §204, commend d, recognizes such an 
approach, pointing out that there is a preliminary question as to whether danger 
exists and a final question whether this danger warrants security in the light of 
“the probability of such [future] interest ever becoming possessory.” 

™ Matter of Chipman, 53 Hun 511, 6 N.Y.Supp. 276 (1889); Colburn v. 
Burlingame, 190 Cal. 697, 214 Pac. 226 (1923). 

” e.g., Sherman v. Sherman, 36 N.J.Eq. 125 (1882). 

 Langworthy v. Chadwick, 13 Conn. 42 (1838); Clarke v. Terry, 34 Conn. 
176 (1867) ; Security Co. v. Hardenburg, 53 Conn. 169, 2 Atl. 391 (1885); Horton 
Adm’r v. Upham, 72 Conn. 29, 43 Atl. 492 (1899); Reed v. Reed, 80 Conn. 411, 
68 Atl. 852 (1908) ; Cort v. Massie, 171 Ill. App. 123 (1912); Scott v. Scott, 137 
Iowa 239, 114 N.W. 881, 23 L.R.A. N.S. 716, 126 Am. St. Rep. 277 (1908); Fiske 
v. Cobb, 6 Gray 144 (Mass. 1856); Montfort v. Montfort, 24 Hun 120 (N.Y. 
1881) ; In re McDougall, 141 N.Y. 21, 35 N.E. 961 (1894) ; In re Mercantile Trust 
Co., 156 App. Div. 224, 141 N.Y.Supp. 460 (1913), modified on other grounds 
210 N.Y. 85, 103 N.E. 844 (1913); Hales v. Griffin, 2 D. & B. Eq. 425 (N.Car. 
1839) ; Moon v. Moon, 2 Strob. Eq. 327 (S.Car. 1848) ; Cross v. Camp, 42 N.Car. 
193 (1851); Brantly v. Kee, 58 N.Car. 332 (1860); Ernul v. Ernul, 191 N.Car. 
347, 132 S.E. 2 (1926); Gardner v. Harden, 2 McCord Eq. 32 (S.Car. 1827) ; 
Clarke v. Saxon, 1 Hill Eq. 69 (S.Car. 1833); M’Cutchin v. Price, 3 Hayw. 211 
(Tenn. 1817); Henderson v. Vaulx, 10 Yerg. 30 (Tenn. 1836); Frazer’s Adm. v. 
Bevill, 11 Gratt. 9 (Va. 1854). See RESTATEMENT §203, comment d. Contra: Mar- 
tin v. Lapham, 38 Ohio St. 538 (1853), the court saying at 542: “We do not deny 
that equity will protect this right (of the future interest holder) shadowy though 
it be, and will not permit the legatee to be guilty of waste or other acts which 
might operate to defraud the plaintiffs. But no such thing is alleged against her 
here. It surely does not follow from the fact that she is insolvent, and a resident 
of another state, that therefore she is about to waste or squander her legacy.” 
The court then appended some qualifications on its remarks as to insolvency. 

It is suggested that the case might be distinguished because it involves a 
defeasible ownership rather than a life tenancy. Recognizing this suggestion are: 
Fiske v. Cobb, supra; Fairmont Trust Co. v. Arnett, 74 W.Va. 127, 81 S.E. 733 
1914). 

™ Collins v. Barksdale, 23 Ga. 602 (1857); Bullock v. Bullock, 17 N. Car. 
307 (1832) ; Brown v. Wilson, 41 N. Car. 558 (1850) ; Cordes v. Adrian, 1 Hill Eq. 
154 (S. Car. 1833); McDougal v. Armstrong, 6 Humph. 428 (Tenn. 1846). 
Contra: Martin v. Lapham, 38 Ohio St. 538 (1853), although the court would 
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improvident management, current or threatened ;1** hostility on the 
part of the owner of the present interest ;** mingling of the object 
which is subject to a future interest with other objects ;1*° absolute 
conveyance, made or threatened, to third persons who deny the right 
of the remainderman ;'** conveyance on execution against the life 
estate.187 

In a few cases, despite the existence of danger, the court has 
refused to grant security.138 


7. Nature of Security, Expense, Failure to 
Give Security, Waiver, Discharge 


Security requirements are largely a local matter and ordinarily 
governed by statute. The usual security is a bond, normally twice 
the value of the property turned over to the possessory owner. Under 
some circumstances, the bond of the life tenant himself may do,'*® 
but this would hardly offer a more substantial remedy than that 
already existing ; or the bond may be that of the life tenant and her 
husband.'*° A bond has been restricted to a single hazard, that the 
res be not removed from the jurisdiction.1*t A bond has been held 
inadequate in the case of a unique chattel.14? 





grant security in some cases. “Perhaps in the case of a man or unmarried woman 
the fact of insolvency might lead to the inference that a receipt of such a legacy 
would be but a gift of it to creditors; but here the charge of insolvency against 
Mrs. Lapham can mean nothing more than that she is pecuniarily irresponsible.” 

*® Bethea v. Bethea, 116 Ala. 265, 22 So. 561 (1896); Reed v. Reed, 80 Conn. 
411, 68 Atl. 852 (1908) ; Worthington v. Crabtree, 1 Met. 478 (Ky. 1858); Wat- 
son’s Estate, 241 Pa. 271, 88 Atl. 433 (1913). 

* Langworthy v. Chadwick, 13 Conn. 42 (1838); Scott v. Scott, 139 Iowa 
239, 114 N.W. 881 (1908); Sherman v. Sherman, 36 N.J.Eq. 125 (1882); In re 
Fernbacher, 17 Abb. N.C. 339 (N.Y. 1885). 

#85 Bethea v. Bethea, 116 Ala. 265, 22 So. 561 (1896). But if mingling can be 
explained, no security will be required. Long v. Lea, 177 S. Car. 231, 181 S.E. 6, 
101 A.L.R. 266. 

7% Gill v. Tittle, 14 Ala. 528 (1848); Lyde v. Taylor, 17 Ala. 270 (1850); 
Ramey v. Green, 18 Ala. 771 (1851); Riddle v. Kellum, 8 Ga. 374 (1850) ; Ignor- 
ance was a sufficient danger in Sinift v. Sinift, 229 Iowa 56, 293 N.W. 841 (1940). 
Collins v. Barksdale, 23 Ga. 602 (1857); Roberts v. Stoner, 18 Mo. 481 (1853); 
Sherman v. Sherman, 36 N.J.Eq. 125 (1882). But contra: if only the life estate 
is transferred and no other danger exists: Smith v. Daniel, 2 McCord Eq. 143 
(S. Car. 1827); Chisholm v. Starke, 3 Call. 25 (Va. 1801). 

4 Pringle v. Allen, 1 Hill Eq. 135 (S. Car. 1833); McDougal v. Armstrong, 
6 Humph. 428 (Tenn. 1846) ; Frazer v. Bevill, 11 Gratt 9 (Va. 1854). 

#8 Martin v. Lapham, 38 Ohio St. 538 (1853) (out of jurisdiction) ; Hill v. 
Godwin, 114 Miss. 324, 75 So. 122 (1917); In re Knowles’ Estate, 148 N. Car. 
461, 62 S.E. 549 (1908). 

28° Zehender’s Estate, 8 Pa. D.R. 439 (1899) where the gift was “so that she 
may have the full use and benefit thereof during such term.” 

 Graham’s Estate, 26 Pa. D.R. 417 (1916). 

1 Henderson v. Vaulx, 10 Yerg. 30 (Tenn. 1836). (18 Tenn. Rep.) 

** Ibid. 
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The expense of security may be assessed against the first taker, 
or against the second, or divided between them.'*% 


Whenever the possessory owner fails or refuses to give the se- 
curity which the court orders, the personalty is held in trust by a 
trustee designated by the court.'** Then the income from the res is 
paid to the one who would have been entitled to possession if he had 
given the security. When the possessory interest terminates, the res 
is turned over to the owner of the next interest. 


The appointment of the trustee gives the holder of the future 
interest all the usual trust remedies for wrongful conduct by the 
trustee. The trustee, being appointed by the court, can be changed 
by the court when sufficient cause is shown. A holder of a future 
interest in personalty may waive the security advantage.'*5 


Normally, discharge of the surety will occur with the expiration 
of the interest, but it may occur previously: (1) where the surety 
seeks to withdraw, (2) where the value of the res has dropped (or 
conversely, security may be increased where the value rises) and (3) 
where the damage has occurred and the surety seeks early adjudica- 
tion. 


8. Right of Security from Transferree ; 
Right of Executor to Demand Security 


If the possessory owner transfers the personalty, the right to 
security no longer exists against the first taker.'*° A right may exist 
to demand security from the transferee, but cause for the security 





*° RESTATEMENT, PROPERTY (1936), §202, comment i. 

™ Reed v. Reed, 80 Conn. 411, 68 Atl. 852 (1908); Thomas Adm’r v. Thomas, 
220 Ky. 101, 294 S.W. 776 (1927); Cheney v. Houston, 238 Ky. 410, 38 S.W. 2d 
198 (1931); Hopper v. Bradbury, 133 Mass. 303 (1882) dictum; In Matter of 
Shipman, 53 Hun 511 (N.Y. 1889) dictum; Van Dusen’s Appeal, 102 Pa. 224 
(1883) ; Eitel’s Estate, 19 Pa. D. & C. 95 (1933); In re Bacharach’s Estate, 138 
Misc. 367, 245 N.Y.Supp. 647 (1930) ; the court said, “If the cost of the bond be 
deemed to be too onerous for either the estate or the life tenant to bear, arrange- 
ments for joint control of the principal or deposit subject to the order of this 
court may be made and the cost of the security substantially reduced.” In Moore’s 
Estate, 117 Pa. Super. Ct. 82 (1935) at 85: “if security be not entered, the soli- 
taire to be returned to the other two executors, subject to the further disposition 
of the court.” 

“5 Owens v. Owens’ Ex’r, 236 Ky. 118, 32 S.W. 2d 731 (1931); Chalfant’s 
Estate, 294 Pa. 331, 144 Atl. 134 (1928); Gillett’s Estate, 130 Pa. Super. 309, 197 
Atl. 517 (1938). 

“Smith v. Daniel, 2 McCord Eq. 143 (S. Car. 1827); Chisholm v. Starke, 
3 Call. 25 (Va. 1801). 
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must be shown (i.e. danger’’) or the general rule of no security 
will apply.148 

The owner of the legal future interest in personalty can seek 
security, and also the executor may,!#** before delivering the chattel 
to the possessory owner. Not only does the executor have a privilege 
to demand security, but he has a duty to do so unless he does not 
know, and has no reason to know, the facts giving rise to such a 
right, assuming no contrary intent of the testator is present. Failure 
to demand security under these circumstances will make the executor 
liable to the owner of the future interest.14° 


When does the executor have such knowledge or reason as to 
require security? The cases do not define the duty of the executor 
beyond knowledge or reason to know. The Restatement of Proper- 
ty’ defines this as knowing “facts which under one of the principles 
stated in Sections 202 and 203 [where money is the res or there is a 
privilege of changing the res, and where there is danger] would 
empower the owner of a future interest in the thing to compel ... 
security”. Because of the fact that danger includes threatened harm, 
the executor will be responsible for reasonable inferences of possible 
harm.154 


9. Statutory Provisions as to Security 


The matter of security for the holder of a future interest in per- 
sonalty has some form of regulation by statute in six states. 





“In Pringle v. Allen, 1 Hill Eq. 135 (S. Car. 1833), a purchaser of the life 
estate in slaves at a sheriffs’ sale was required to give bond, the hostility of a 
creditor being enough basis. Accord: Cordes v. Adrian, 1 Hill Eq. 154 (S. Car. 
1833). See also: Gill v. Tittle, 14 Ala. 528 (1848); Brown v. Wilson, 41 N. Car. 
558 (1850); McDougal v. Armstrong, 6 Humph. 428 (Tenn. 1840). 

* Security was denied against the transferee in Smith v. Daniel, 2 McCord 
Eq. 143 (S. Car. 1827), because no danger was shown. 

18 Barmore v. Gilbert, 151 Ga. 260, 106 S.E. 269, 14 A.L.R. 1060 (1921). 
N.J. Rev. Srat. 1937 (Supp. 1939) 3; 26-21, enacted 1887) has been so construed 
as to permit only the executor to demand the security, no suit being maintainable 
against the present owner unless the executor has first unsuccessfully demanded 
security. In re Kellogg’s Estate, 3 N.J. Misc. R. 694, 129 Atl. 742 (1925). Y 

State v. Brown, 64 Md. 97, 1 Atl. 410 (1885). But once the Chattel is 
properly turned over, the executor’s duty ceases. Foley v. Syer, 121 Md. 79, 88 
Atl. 38 (1913). See: ResTaTEMENT, Property, $201, comment e. 

1 Id. at §201 (2). 

15! RESTATEMENT, PROPERTY, §201, comment f, “The inference drawn need not 
be that the fact exists; it is sufficient that the likelihood of its existence is so great 
that a person of ordinary intelligence, or of superior intelligence which the person 
in question has, would, if exercising ordinary prudence under the circumstances 
govern his conduct as if the fact existed, until he could ascertain its existence or 
nonexistence.” Cf. RESTATEMENT, AGENCY, §9, comment c. 
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The Connecticut statute’®? leaves it to the probate court to decide 
whether or not a bond shall be given in the case of a life estate.1®* 
The statute applies only to legal future interests created by will. The 
expense of the trustee, in default of satisfactory security, is to be 
charged annually to the income of the estate. 


In Georgia, the statute* provides that if a life estate in per- 
sonalty is sold under process, the purchaser can be required to give 
security upon demand by the remainderman. 


In Louisiana, a usufructuary must give security.5> The obliga- 
tion to furnish security does not apply to the survivor in community 
however.15¢ 


In New Jersey, by statute,’°* an executor or administrator c.t.a. 
is not compelled to surrender the personalty “bequeathed for life, for 
a term of years or for any other limited period, or upon a condition 
or any contingency until security is given to the court as required by 
the court.” Under this statute there is a dictuwm’®* that the requiring 
of security is in the discretion of the court and until the executor has 
made a demand on the life tenant for security, the court has no juris- 
diction. 


In Ohio, the statute’®® provides that a termor for years, or a life 
tenant in personalty, where the interest is created by will, unless the 
will provides otherwise, shall be required to give security or not in 
the discretion of the court, or the court may appoint a trustee. The 
bond may be increased or decreased or required at any time. 





™ Conn. Gen. Stat. 1930, sec. 4895. 

** No bond can be required of a tenant in tail in personalty under this statute. 
Horton v. Upham, 72 Conn. 29, 43 Atl. 492 (1899). In this case the residue of 
realty and personalty was given to A “provided that at A’s death the proceeds of 
the same shall be paid to X. Always provided that the said A leave no issue.” 
Held: fee tail in realty but an executory devise in personalty. The interest was 
held good, the court failing to mention the Rule Against Perpetuities under which 
the above future interest would be void. A statute abolishing the Rule was 
repealed in 1895 so the common law rule was in effect as the court recognized in 
the earlier case of Healy v. Healy, 70 Conn. 467, 39 Atl. 793 (1898). In the 
present case the will was drawn after 1895. 

™ Ga. Cope 1933, §85-1709. §85-1708 provides for forfeiture of life tenant’s 
interest when he fraudulently attempts to remove the personalty beyond the juris- 
diction, or if not fraudulently, the remainderman is entitled to a writ of ne exeat. 
(Both sections enacted 1830) 

“La. Crv. Cope (Dart, 1933) art. 558. 

Succession of Dielmann, 119 La. 101, 43 So. 972 (1907). 

“NJ. Rev. Stat. 1937 (Supp. 1939) 3:26-21 (enacted 1887). 

“In re Kellogg’s Estate, 3 N.J. Mis. R. 694, 129 Atl. 742 (1925) although 
the language is not clear. 
* Onto Cope Ann. (Throckmorton, 1940) sec. 10509-185 (first enacted 1931). 
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In Pennsylvania, the statute’ provides that where there is a term 
or life estate created by will, the court may require security and, 
upon refusal or failure to furnish security, shall appoint a trustee. 


10. Uniform Law of Property Act, Proposed 
Final Draft No. 1, April 2, 1938. 


The subject of security was found to be a bone of contention in 
the Restatement of Property proceedings.’® Similarly, it has caused 
difficulty to the Commissioners cn Uniform Laws. The Tentative 
Draft of the Uniform Law of Property Act'®? Section 20, in its first 
form, permits a court in its discretion, upon request of the owner of 
a legal future interest, or the personal representative of the testator 
in the case of a wili, and unless a contrary intent is manifested, to 
require security or delivery to a judicial trustee. An alternative form 
requires the court to grant security on request in such a situation. 
The majority favored the discretionary form and changed the remedy 
to security, delivery to a trustee agreed on by the parties, or delivery 
to the court for such disposal as it would deem “adequate for the 
protection of all concerned.” Then by an 8 to 7 vote the Council 
decided to eliminate the section entirely. At this stage, at least one 
criticism is in order: nothing was said about distinguishing between 
the life tenant and defeasible ownership cases, the liquid and illiquid 
res cases, the danger and non-danger cases. It is submitted that guide 
lines be inserted for the discretion of the court. It is also submitted 
that the discretionary rule of the tentative draft of the Uniform Law 
of Property Act is preferable to the position of the Restatement of 
Property. Part of this problem was solved in the Proposed Final 
Draft of the Uniform Law of Property Act which restored the sec- 
tion on security’® in the discretionary form, but with a requirement 





Pa. Stat. (Purdon, 1936) tit. 20, sec. 203 (first enacted in 1833). The 
RESTATEMENT OF Property, Section 203, comment g, draws a distinction between 
the Pennsylvania statute and those of the other statutes. If any difference exists, 
it is the result of interpretation by the courts. The distinction claimed is that the 
giving of “security permits the owner of the present interest thereafter to treat 
the original thing as though he had complete property therein.” This interpreta- 
tion has been held in the absence of such statutes and may well be held under 
the other statutes. No distinction on this point shou!d be made between the 
Pennsylvania statute and those of other states. 

™ Cf. supra, n. 59. 

72 UnrrorM Law or Property Act, (Tent. Draft No. 1, April 6, 1937). 

78 UnrroRM LAw oF Property Act. Proposed Final Draft No. 1, April 2. 
1938, sec. 21, reads: “Security for the Protection of a Future Interest in a 
Movable. When successive interests in a thing other than land have been created 
otherwise than as successive beneficial interests under a trust, a court having 
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that there be ‘‘a showing of reasonable apprehension of danger to the 
owner Of the future interest.” In that form the section was approved 
by a vote of 8 to 2. 

In a Note to the Members of the Institute, the Reporter opposed 
the section as it now stands, favoring a statute “which would compel 
the court to grant the request for security in all cases except, of 
course, where the terms of the dispositive instrument provide other- 
wise.” There are several objections to this position. The expense of 
security and the usual difficulties in that respect are not necessary in 
perhaps the majority of the cases. Certain types of movables, heir- 
looms, paintings and the like are not susceptible of easy handling in 
the trust device. But the greatest objection comes from what is very 
likely to happen. Testators and settlors may insert no security clauses 
rather indiscriminately. It may be argued that then it is the testator’s 
own fault if the remainderman is defeated. But is it? If the law had 
not been changed, he might well be more adequately protected under 
a form of the discretionary rule. 

As finally adopted'®* by the Commissioners, the Act contains no 
provisions as to security, however. 


11. Conclusion, and Model Statute 


One of the main purposes of the present paper has been to dem- 
onstrate that the case law on the subject of security for the owner 
of a legal future interest in personalty is doubtful in almost all states, 
at least on some points; that the existing legislation is inadequate; 
that the position of the Restatement of Property is inconsistent with 
the case law of the majority of states and unsatisfactory on policy 
grounds; and that the Commissioners on Uniform Laws who had 








jurisdiction, if requested by the owner of a future interest in such thing or by the 
personal representative of the testator whose will created the interest and if there 
is a showing of reasonable apprehension of danger to the owner of the future 
interest, may at its discretion unless some other intent is effectively manifested, 
cempel the owner of the possessory interest to: 

(a) furnish adequate security that in all particulars concerning the original 
thing or its substitute he will conduct himself in the manner required by 
law; or 

(b) deliver the thing forthwith to a trustee agreed upon by the parties; or 

(c) in the absence of an agreement, deliver the property to the Court for 
such disposal as seems to it adequate for the protection of all concerned.” 

Before the Commissioners on Uniform Laws and the Restatement groups were 
amalgamated, this section had been evolved as sec. 35 of the Sixth Tentative Draft 
of the Untrorm Estates Act. See p. 228 of Handbook of the National Conference 
of Commissioners on Uniform State Laws, Proceedings, 1937. 

™ See: Handbook of the National Conference of Commissioners on Uniform 
State Laws, Proceedings, 1938, p. 262 ff. Adopted July 23, 1938. No state has yet 
adopted the act. 
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made the best effort so far in drafting a statute unfortunately deleted 
their draft from the Uniform Law of Property Act. 

Cases involving security will arise with increasing frequency if 
for no other reason than the growing importance of personalty in 
estates and the growing use of future interests for tax minimizing 


and other purposes. Legislation should anticipate rather than follow 
the problems of the future. 


A skeleton from which to formulate legislation is therefore sub- 
mitted on the basis of the previous arguments and discussion. 


Protection of legal future interests in things other than land. 


1. 


Unless the creator of successive legal interests in a thing other 
than land expressly provides otherwise, a court having juris- 
diction may at any time, on the motion of the owner of a 
future interest in such thing, or on the motion of the personal 
representative of the testator in the case of future interests 
created by will, or upon its own motion, require, in its dis- 
cretion, that the owner of the possessory interest or the suc- 
cessors to his title 


(a) 


(b) 


(c) 


furnish adequate security that said owner of the pos- 
sessory interest shall conduct himself in the manner re- 
quired by law as to the original thing or its substitute, or 


deliver the original thing or its substitute to a trustee 
agreed upon by the owners of all the interests or their 
representatives, or 


if no such agreement can be reached and if no adequate 
security is forthcoming, the court may appoint its own 
trustee. 


In exercising its discretion, the court shall consider the fol- 
lowing factors: 


(a) 


whether danger, threatened or actual, exists, such as like- 
lihood that the possessory owner may leave the jurisdic- 
tion, likelihood of insolvency of the possessory owner, 
likelihood of improvident management, hostility between 
the owners of the several interests, and other circum- 
stances ; 








*5 Chattels real are excluded because of the nature of the res and because of 
the protection afforded by the recording acts. 
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(b) the relative probability that the future interest will come 
to possession ; 


(c) the nature of the res from the standpoint of ease of trans- 
ferability and likelihood of dissipation ; and 


(d) the privileges of the possessory owner as expressed by 
the creator of the interests, such as the privilege to con- 
sume, use, invest and reinvest, and other privileges; but 
in case the future interests are created by a written docu- 
ment, only the expression of the creator in the document 
shall be considered. 


The court shall be free at any time upon the motion of the 
possessory owner, the owner of a future interest, the executor 
in the case of a will, the trustee agreed on by the owners of all 
the interests or their representatives, or the trustee appointed 
by the court, to reconsider any decision previously reached 
and to extend, modify, or revoke the same upon consideration 
as of the date of application for reconsideration of the factors 
specified in section 2. 


The expenses incurred by reason of any bonds or the appoint- 
ment of any trustees shall be assessed one-half against the 
possessory owner and one-half collectively against all holders 
of future interests in esse at the time of the initial decision by 
the court; and in the case of successive decisions, the future 
interest holders in esse shall be redetermined as of the date of 
such successive decisions for purposes of reassessment. As to 
the half assessable collectively against all holders of future 
interests, the court shall make an equitable division on the 
basis of the respective interests. 











FREE SPEECH AND THE WISCONSIN 
EMPLOYMENT RELATIONS ACT 


Eva Jacosps SCHWARTZMAN 


To date the United States Supreme Court has not ruled directly 
on the constitutionality of the statutory requirements that before a 
union can engage in picketing and related union activities (1) it must 
be the majority representative of the employees within the unit and 
(2) the majority of employees within the unit must have voted to 
strike. Two recent decisions? of the Wisconsin Supreme Court have 
now cleared the way for such ruling. 


The United States Supreme Court has thus far considered four 
cases*® involving the Wisconsin Employment Relations Act.* In each 
case the union, relying on the doctrine that picketing is free speech, 
claimed that the State Act denied this constitutional right. In each 
case the State Board’s order, directing the union to cease and desist 
from its activities, was upheld. A brief review of these decisions is 
necessary to understand the significance of the two recent decisions 
of the Wisconsin Supreme Court in which the issue of free speech 
was again raised. 

In Hotel and Restaurant Employees’ International Alliance v. 
W.E.R.B® the State Board’s order that the union cease and desist 
from picketing in violation of Section 111.06(2) (e)® of the Act was 





* Wis. Stat. (1941) §111.06(2)(e): “It shall be an unfair labor practice for 
an employee to cooperate in engaging in, promoting or inducing picketing, boy- 
cotting or any other overt concomitant of a strike unless a majority in a collec- 
tive bargaining unit of the employees of an employer against whom such acts are 
primarily directed have voted by secret ballot to call a strike.” 

The sections involving “secondary boycott” which are also involved are 
examined in the latter portion of this article. 

?W. E. R. B. v. International Association of Bridge etc. Workers, 241 Wis. 
286, 6 N.W. (2d) 339 (1942); Retail Clerks’ Union v. W.E.R.B., 242 Wis. 21 
6 N.W. (2d) 698 (1942). 

* Hotel and Restaurant Employees’ International Alliance v. W.E.R.B., 315 
U. S. 437, 62 Sup. Ct. 706, 86 L.ed. 946 (1942) ; Allen-Bradley Local v. W.E.R.B., 
315 U.S. 740, 62 Sup. Ct. 820, 86 Led. 1154 (1942); Baker Sales Drivers Union 
v. Carpenter Baking Co., 315 U.S. 817, 62 Sup. Ct. 904, 86 L.ed. 1215 (1942); 
Milk Drivers Union v. W. E. R. B., 316 U.S. 668, 62 Sup. Ct. 1035, 86 L.ed. 1744 
(1942). 

*Laws of 1939, c. 57, Wis. Srat. (1939) §111. 
5315 U.S. 437, 62 Sup. Ct. 706, 86 L.ed. 946 (1942). 
* See note 1 supra. 
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upheld. In answer to the argument that an order directing the cessa- 
tion of all picketing was a denial of free speech, the United States 
Supreme Court held that it was bound by the Wisconsin Supreme 
Court’s construction that the “order forbids only violence and... . 
permits peaceful picketing.” 


In Allen-Bradley Local v. W.E.R.B. an order prohibiting violent 
and mass picketing was upheld against the contentions that (1) cer- 
tain features of the Act, particularly the provisions for forfeiture of 
employee status or collective bargaining rights, were inconsistent 
with the provisions of the National Labor Relations Act® and (2) 
the underlying policy of the Wisconsin Act was contrary to the 
underlying policy of the National Act. In rejecting these conten- 
tions, the United States Supreme Court said that the National Act 
did not purport to deal with employee or union misconduct of the 
type involved in the case, and, since the State Act contained a broad 
severability clause, objections to portions of the Act not directly 
involved would not be considered. 


Next came the refusal of the United States Supreme Court to 
grant certiorari in the Carpenter Baking Co. case’ in which the 
State Court, by a three to three decision, had affirmed a decree 
enjoining the union from picketing for the purpose of inducing plain- 
tiff's employees to join the union. The pickets had followed the 
company’s trucks and sought to dissuade the customers from pur- 
chasing the bakery products. The State Board found the defendants 
had entered into a conspiracy contrary to Section 343.681 (a criminal 
statute )’* to injure the plaintiff’s trade and business “for the purpose 
of compelling the plaintiff to coerce its employees to become members 
of the defendant unions.’’?* 


Finally came the United States Supreme Court’s denial of cer- 





7315 U.S. 437, 441, 62 Sup. Ct. 706, 708, 86 L.ed. 946, 950 (1942). 

*315 U.S. 740, 62 Sup. Ct. 820, 86 L.ed. 1154 (1942). 

°49 Srat. 457 (1935), 29 U.S.C. §7 (Supp. 1941). 

* Bakery Sales Drivers Union v. Carpenter Baking Co., 315 U.S. 817, 62 
Sup. Ct. 904, 86 L.ed. 1215 (1942). 

' "Carpenter Baking Co. v. Bakery Sales Drivers, 238 Wis. 367, 299 N.W. 30 
1941). 

““Any two or more persons who shall combine, associate, agree, mutually 
undertake or concert together for the purpose of wilfully or maliciously injuring 
another in his reputation, trade, business or profession by any means whatever, 
or for the purpose of maliciously compelling another to do or to perform any act 
against his will, or preventing or hindering another from doing or performing 
any lawful act shall be punished by imprisonment in the county jail not more 
than one year or by fine not exceeding $500.00.” 

* Carpenter Baking Co. v. Bakery Sales Drivers Union, 238 Wis. 367, 368, 299 
N.W. 30, 31 (1941). 
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tiorari with a memorandum opinion in the Milk Drivers case," hold- 
ing that the three-fourths vote required by the State Act to enable 
a union to demand a closed shop was “not an unconstitutional limita- 
tion on the right of free speech.”?® 


An extended analysis of the two recent Wisconsin decisions js 
necessary in view of their importance as stare decisis and stare dicata, 


The first of the decisions, the Lakeside case,!® resulted, for the 
first time since the passage of the State Act, in the affirmance of a 
denial of the Board’s petition for enforcement of its order and is 
noteworthy for that reason alone. The facts were as follows. In 
1937 the union was certified as a collective bargaining representative 
following a National Labor Relations Board election. The union 
entered into a contract with the employer which expired in February, 
1938. Negotiations for renewal petered out. In 1940 the union, which 
had lost almost all of its membership in the plant, again demanded 
a contract, this time with a closed shop provision. The employees 
did not appear at the conferences and were not consulted. When the 
employer refused the contract the union commenced picketing with 
the legend: “Lakeside Bridge & Steel Company has no contract with 
Local 471, A. F. of L. Please do not patronize.” The State Board 
found that although there were some instances of mass picketing and 
some interference with ingress to the plant, the picketing was not 
violent.1*7 The employer was engaged in construction work for the 
federal government. Other A.F.L. unions refused to cross the picket 
line, no deliveries were made and the employer, unable to proceed 
with its work, sustained business losses. 


The State Board, on complaint of the employer, made all the 
union parties defendant including those which had refused to cross 
the picket line and found them all guilty of the employee unfair 
practices charged,’* ordering all of the unions to cease and desist 





“Milk Drivers Union v. W.E.R.B., 316 U.S. 668, 62 Sup. Ct. 1035, 86 L.ed. 
1744 (1942). 

** Ibid. 

** W.E.R.B. v. International Association of Bridge etc. Workers, 241 Wis. 286, 
6 N.W.(2d) 339 (1942), hereinafter referred to as the “Lakeside” case. 

Id. at 290, 293 N.W. at 340, 341. 

® $111.06(2) (e), see note 1. 

§111.06(2)(f): “It shall be an unfair labor practice for an employee indi- 
vidually or in concert with others to hinder or prevent, by mass picketing, threats, 
intimidation, force or coercion of any kind the pursuit of any lawful work or 
employment, or to obstruct or interfere with entrance to or egress from any place 
of employment, or to obstruct or interfere with free and uninterrupted use of 
public roads, streets, highways, airports, or other ways of travel or conveyance.” 

§111.06(2)(g): “It shall be an unfair labor practice for an employee indi- 
vidually or in concert with others to engage in a secondary boycott; or to hinder 
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from picketing, boycotting, and inducing to picket and boycott. The 
Board’s reasoning was as follows: at the time the picketing com- 
menced the union was no longer the duly elected representative. 
Therefore its placard, implying that the employer could enter into a 
contract with it, was false, for the State Act forbids an employer to 
bargain with the representatives of less than a majority of the em- 
ployees within the unit ;® the fraudulent advertisement characterized 
the picketing as fraudulent and “the effect of this deceptive picketing 
and bannering . . . induced [the union] and others interested in the 
union labor movement to loose upon [the employer] and its inde- 
pendent contractors and truckers damaging economic pressure, which 
[Local 471] calculates would follow from such conduct; [that this] 
... course of coercive conduct [was] directed against [the employer] 
with the intent and purpose of producing injury and damage to 
Lakeside’s business” and there was cooperation in this common plan 
among all the unions appealed to who refused to cross the picket 
line.” 

The State Court held that the presumption of continuity applied 
and therefore the union continued to be the representative of the 
workers and was such when it commenced picketing; that the impli- 
cation of the bannering was therefore truthful and thus the picketing 
became truthful; therefore the union was “entitled to the exercise of 
free speech to publicize the facts in the way in which they did." 
Even though the Board found that the union had demanded a closed 
shop contract without the requisite referendum,?* had not obtained 





or prevent, by threats, intimidation, force, coercion or sabotage, the obtaining, use 
or disposition of materials, equipment or services; or to combine or conspire to 
hinder or prevent, by any means whatsoever, the obtaining use or disposition of 
materials, equipment or services, provided, however, that nothing herein shall 
prevent sympathetic strikes in support of those in similar occupations working for 
other employers in the same craft.” 

§111.06(2)(b): “It shall be an unfair labor practice for an employee indi- 
vidually or in concert with others to coerce, intimidate or induce any employer to 
interfere with any of his employes in the enjoyment of their legal rights, including 
those guaranteed in sec. 111.04, or to engage in any practice with regard to his 
employees which would constitute an unfair labor practice if undertaken by him 
on his own initiative.” 

* $111.06(1)(e): “It shall be an unfair labor practice for an employer indi- 
vidually or iri concert with others to bargain collectively with the representatives 
of less than a majority of his employes in a collective bargaining unit... .” 

” W.E.R.B. v. International Association of Bridge etc. Workers, 241 Wis. 286, 
291, 6 N.W.(2d) 339, 340 (1942). 

™ Id. at 301, N.W. at 344. 

™ §111.06(1)(e) forbids an employer to enter into an all-union (closed shop) 
acreement unless three-fourths of the employees in the unit shall have voted 
affirneatively by secret ballot in favor of such agreement in a referendum con- 
ducted by the state board. Prior to the Lakeside decision the United States Su- 
preme Court had also handed down the Milk Drivers decision, discussed later in 
this article. in which the court held the three-fourths prior vote was not an 
unconstitutional limitation. The Wisconsin Court ignored this decision. 
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the sanction of a majority strike vote from the employees within the 
unit prior to engaging in the picketing, had engaged in some mass 
picketing and had interfered to some extent with ingress to the plant, 
the Court nonetheless disregarded the Board’s findings?* and said: 


“Regardless of whether or not some of the matters demanded 
by local 471 may be either prohibited by the state statutes or 
be permissible under the federal statutes, and whether or not 
picketing and the other peaceful activities in which defendants 
engaged, in the absence of any strike by Lakeside’s employees, 
constituted an unfair labor practice under sec. 111.06(2) (e), 
Stats. because they had not been directed by a majority vote 
of a collective bargaining unit of Lakeside’s employees, there 
cannot be sustained any order of the State Board in which it 
purports to prohibit the exercise of the right of free speech in 
the manner and under the circumstances stated above.”* 


The holding of the majority of the Court (two judges dissented) 
would therefore appear to indicate that once a union has been elected 
majority representative and while its status as such continues, it may 
not, in violation of its constitutional guarantee, be enjoined by a 
blanket order from picketing, even though it has not obtained a prior 
strike vote, has demanded a closed shop of the employer without the 
requisite favorable referendum and may have engaged in some mass 
picketing.*®> In addition, the union may call upon organized labor to 
assist it in its refusal to deal with the employer and the independent 
contractors who have business relations with the employer, and may 
“loose upon [the employer] and its independent contractors and 
truckers damaging economic pressure, which [it] calculates would 
follow from such conduct.”¢ 


A month later the Wisconsin Court handed down its decision in 
the Retail Clerks case.** Here it appeared that the business agents of 
the Retail Clerks Unions, one A.F.L. and the other C.I.O., had 
agreed to conduct a campaign to organize the retail stores of Racine, 
determining by lot which store each union would organize. The 
agents further agreed to picket any store that was not organized. 





* By stating on page 301: “In the absence of any such fraud, and the ab- 
sence. in connection with the picketing and use of the legend, of any violence, 
lawlessness, interference with the ingress or egress at Lakeside’s premises or other 
oppressive conduct.” 

™* W.E.R.B. v. International Association of Bridge etc. Workers, 241 Wis. 286, 
302, 6 N.W.(2d) 339, 345 (1942). 

* Carpenter Baking Co. case contradicts this partially. See note 1 supra. 

* W.E.R.B. v. International Association of Bridge etc. Workers, 241 Wis. 286, 
291, 6 N.W. (2d) 339, 340 (1942). 

* Retail Clerks’ Union v. W. E. R. B., 242 Wis. 21, 6 N.W.(2d) 698 (1942). 
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The A.F.L. agent, having drawn the Sears store, asked the store 
manager to have the employees come to an organizational meeting 
and told him the store would be picketed if they didn’t come. When 
no employees appeared at the meeting, the union stationed pickets at 
the store with a sign reading: “The clerks in this store do not belong 
to the A.F.L. or C.I.O.” There was some mass picketing for a lim- 
ited time. The agent advised other unions, dealing with the employer, 
of the picket line and asked them to observe their bylaws, which 
provided that members could not cross picket lines. One local 
(C.I.0O.) adopted a bylaw providing for a $50 fine for any member 
crossing a picket line after two of their members were ordered to join 
the picket line because they had entered the picketed store. There 
was no controversy between the employees and the employer and, 
after picketing commenced, the employees voted among themselves 
not to affiliate. The store suffered business decreases both as a 
result of the picketing and because of the refusal of the other unions 
to cross the picket line. 


In a proceeding before the State Board, in which only the Retail 
Clerks Unions were made parties deiendant, in addition to the fore- 
going facts, the Board expressly found that there was no violence or 
threats of violence on the picket line and then proceeded to find that: 


“.,. such picketing . . . was carried on pursuant to a plan to 
injure the employees of Sears .. . store by reducing the vol- 
ume of business of such store and thus reducing the bonus 
each employee might be able to earn, with the intent that such 
injury would compel the employees of the store to join and 
assist one of the . . . unions against the will of the employees. 
It was also carried on with the intent to injure the business 
of the employer with the purpose of coercing and inducing the 
employer to interfere with the right of the complainants and 
its other employees to refrain from joining or assisting either 
of the respondent unions.”* 


The Board thereupon ordered the unions to cease and desist from 
all picketing, boycotting and inducing to picket and boycott.”® 


The unions claimed that the picketing was lawful because they 
had a right, in the exercise of free speech, to advertise to the public 
the fact that the employees of the store were nonunion ; that the signs 
were factually truthful and were addressed to the public, not the 
employer and employees; that no demand had been made upon the 
employer and that whatever injury resulted to the employer’s busi- 





*Id. at 26, N.W. at 702, finding 16. 
* Id. at 27, 28 N.W. at 702, margin. 
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ness and to the employees’ bonuses was merely the incidental result 
of the persuasion permissible under the 14th Amendment, and under 
the Thornhill® and Swing*' doctrines the unions were not liable 
therefor. 


The State Court, however, upheld the order on the ground that 
the Board’s inference that the picket line was established not for the 
purpose of advertising but “‘as a signal to set in motion a secondary 
boycott to injure the business of the store with the purpose of coerc- 
ing and inducing the employer to interfere with the rights of its 
employees to refrain from joining or assisting either union’’®? was a 
legitimate inference from the facts as outlined above and was sup- 
ported by credible evidence; that such objective was unlawful and 
therefore vitiated the picketing and activities of the unions. Said the 
Court: 


e 


. the activities of the unions, as outlined in the findings, 
far surpassed the limits of constitutional free speech. The 
whole setup was designed to coerce the employees, through or 
by the agency of the employer, and thus deprive them of the 
right of free choice which they had under sec. 111.048 ... 
and also to coerce the employer to interfere with the employees 
right of free choice, which the employer could not do without 
being guilty of an unfair labor practice. . . .*4 [italics ours]. 
[Thus] while in form paragraph (a) of the cease and desist 
order is a prohibition of peaceful picketing generally, it is to 
be considered in its context as a prohibition of this activity to 
promote the unlawful purpose found. Hence it need not be 
disturbed.”** 


Before reconciling the Retail Clerks case with the Lakeside case 
we must inquire into the rationale of the former. It was “the activi- 
ties of the union, as outlined in the findings, [which] far surpassed 
here the limits of constitutional free speech.” We must therefore turn 
to the Board’s findings to ascertain the illegal activities. The Board 








* Thornhi'l v. Alabama, 310 U.S. 88, 60 Sup. Ct. 736, 84 L.ed. 1093 (1940). 

* American Federation of Labor v. Swing, 312 U.S. 321, 61 Sup. Ct. 568, 
85 L.ed. 855 (1941). 

* Retail Clerks’ Union v. W.E.R.B., 242 Wis. 21, 32, 6 N.W.(2d) 698, 704 
(1942). 

* §111.04: “Employes shall have the right of self-organization and the right 
to form, join or assist labor organizations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in lawful, concerted activities for 
the purpose of collective bargaining or other mutual aid or protection; and such 
emploves shall also have the right to refrain from any or all of such activities. 

“ Retail Clerks’ Union v. W.E.R.B., 242 Wis. 21, 40, 6 N.W. (2d) 698, 708 
(1947). 

* Ibid. 
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found that the picketing had been engaged in after no one had shown 
up at the organizational meeting and that the union made no other 
attempt to persuade employees to affiliate; that the picketing was 
peaceful ; that there were some instances of mass picketing; that the 
business agent did request other unions to live up to their bylaws and 
the other unions did so and forbade their members to cross the picket 
line; that “as a result of such picketing” the store suffered “a sub- 
stantial loss of business and serious inconvenience in obtaining mer- 
chandise and materials and in delivering merchandise sold.”** The 
Board lastly found that the picketing was carried on pursuant to the 
plan to “injure” the employees and the employer. 


In other words, the Board said that the picketing and activities of 
the union in requesting other unions to observe their bylaws resulted 
in economic loss to the employer and employees, and since this was 
the result, and such result would be persuasive in guiding the subse- 
quent voluntary action of the employer and employees, it was also 
the purpose. This line of reasoning was adopted by the Court. No 
other conclusion as to the mental processes of the Board is possible, 
for all of the activities outlined in the findings, are legal activities. 
The picketing per se was peaceful and permissible. The Court says: 


‘ 


‘... we do not hold that the appellant unions may not inform 
all other unions that a picket line has been established at the 
Sears .. . store and give the reasons why, or that they may 
not ask union members to live up to their bylaws and not go 
through the picket line, . . .”’37 


Thus the Court characterizes the other major activities of the union 
as legitimate. However, both activities were effective, and in their 
effectiveness the Board and the Court saw the legal “coercion” desig- 
nated as an unfair labor practice. It was just such reasoning as this 
which the Court in the Thornhill case condemned,** for effective 
picketing always means some kind of economic loss. The corollary of 
the Board’s position is that at no time will picketing be permissible as 
free speech if it is effective. Such reasoning spells doom for unions, 
but thus far the United States Supreme Court has recognized the 
relative values involved and has regarded the economic damage re- 





* Id. at 26, N.W. at 701, finding 15. 

* Id. at 36, N.W. at 706. 

* Thornhill v. Alabama, 310 U.S. 88, 100, 60 Sup. Ct. 736, 743, 84 L.ed. 1093, 
1101 (1940). “An intention to hinder, delay or interfere with a lawful business, 
which is an element of the second offense (picketing) can likewise be proved 
merely by showing that others reacted in a way normally expectable of some upon 
learning the facts of a dispute.” 
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sulting from peaceful picketing as no excuse for abridgement of the 
constitutional right.®*® 

It is significant that the State Court went beyond the formal find- 
ings and into the record for isolated instances to support its position 
despite the fact that the Board did not consider these instances of 
sufficient importance to incorporate them as formal findings. The 
Court found that there was interference with ingress and egress; that 
in one instance a customer returned a purchase after being told by a 
picket that he would lose his job if he didn’t return the article.“ 
These activities, said the Court, were clearly enjoinable, and yet the 
Court did not propose to modify the order so as to specifically limit 
the injunction. One customer was tripped, but it does not appear that 
a picket did the tripping. The activities of the unions which had been 
asked to observe their bylaws were also relied on as sustaining the 
position of the Court; thus in effect rendering meaningless the 
Court’s assertion of the right of the union to notify fellow unionists 
of the picket line, for of what avail is this right when, if the other 
unions refuse to cross the line, the original union will thereupon be 
held to have combined in setting in motion a “secondary boycott to 
injure the business of the store with the purpose of coercing and 
inducing the employer to interfere with the rights of its employees to 
refrain from joining or assisting either union” ?* 


The Court says the Board was free to find its own facts and infer- 
ences, provided there was credible evidence to sustain these findings. 
No quarrel is had with this principle except that it wasn’t applied; 
for what was there in the fact findings which supported the inference 
finding that the injury and economic loss, with possible consequent 
effect on the employees’ and employer’s voluntary action, was the 
purpose rather than the result? The fact findings were insufficient to 
sustain the inference finding; otherwise the Court need not have 
drawn upon isolated trivial incidents in the record to bulwark its 
position contrary to the Meadowmoor principle that: 


“... it is of prime importance that no constitutional freedom, 
least of all the guarantees of the Bill of Rights, be defeated by 
insubstantial findings of fact screening reality . . . the right of 
free speech cannot be denied by drawing from a trivial rough 





* Id. at 104, Sup. Ct. at 745, L.ed. at 1103: “The group in power at any 
moment may not impose penal sanctions on peaceful and truthful discussion of 
matters of public interest merely on a showing that others may thereby be 
persuaded to take action inconsistent with its interests.” 

“ Retail Clerks’ Union v. W.E.R.B., 242 Wis. 21, 29, 31, 6 N.W. (2d) 698, 
704 (1942). 

“Td. at 32, N.W. at 704. 
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incident or a moment of animal exuberance the conclusion that 
otherwise peaceful picketing has the taint of force.’’4? 


In comparing the Lakeside and Retail Clerks cases we find the 
decisions reconcilable, but only because their common ground is 
something not acknowledged. The facts of both cases are in the main 
similar,** and this similarity extended to the entry of like findings 
and orders, except that the Board did not, in the Retail Clerks case, 
find a violation of Section 111.06(2)(g) which prohibits engaging in 
a “secondary boycott,’’ and in the Lakeside case it did. The important 
and distinguishing feature between the two cases, however, lay in the 
fact that in the Lakeside case the union had been elected the majority 
representative at a National Labor Relations Board election, albeit 
three years before, and in the Retail Clerks case the union had at no 
time been designated representative by a majority of the employees. 
In the Lakeside case, once the Court determined that the union con- 
tinued in its representative capacity, it, in effect, validated all the acts 
of the picketing union, reversed the findings as to interference with 





“Milk Wagon Drivers Union of Chicago v. Meadowmoor Dairies, 312 U'S. 
287, 293, 61 Sup. Ct. 552, 555, 85 L.ed. 836, 841 (1941). 

“(a) The union in each case had few or no members within the plant. 

(b) In the Lakeside case the demand was made upon the employer for a con- 
tract with a closed shop provision, although no statutory referendum had been 
held; in the Retail Clerks case no demand was made upon the employer except 
that he send his employees to the organizational meeting and such request is legal. 

(c) Picketing in each case took place without a prior majority strike vote. 

(d) Picketing in each case was peaceful. 

(e) In each case the banners were factually truthful: in Lakeside the em- 
ployer had no contract with the union; in the Retail Clerks case the employees 
did not belong to the A.F.L. or C.L.O. 

(f) In each case the Board found there was some mass picketing interference 
with egress and ingress (ingress only in Lakeside) but these were for only limited 
periods. 

(g) In each case the other unions dealing with the employer refused to cross 
the picket line, thus causing the employer economic loss. In the Retail Clerks case 
it does appear that the business agents of the picketing union advised the other 
unions of the picket line. In Lakeside we are not told how the other unions 
received this information but we may assume that it was communicated by the 
picketing union as that is generally the case. 

(h) In each case the picketing was effective and the business suffered loss. 

(i) In each case the Board found that the intent of the picketing was by 
common plan to injure the employer economically so as to compel him to force 
his employees to join the union and thus commit an unfair labor practice. In the 
Retail Clerks case the Board extended this so as to apply to loss suffered by 
employees by reduction of their bonuses and this, said the Board, invaded their 
right to refrain from joining the union. 

(j) In each case the Board entered a blanket order prohibiting all picketing 
and boycotting and inducing to picket and boycott, although in the Retail Clerks 
case the other unions were not made parties to the proceeding and the Board 
made no finding that there was a violation of §111.06(2)(g), which prohibited the 
engaging in a “secondary boycott”. 
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ingress,** threw out the entire order, made no attempt to modify the 
order so as to enjoin either the union’s demand for a closed shop or 
picketing without a prior majority strike vote or engaging in mass 
picketing, and regarded the effective activities of the cooperating 
unions as legitimate sympathetic action. The Court quotes from the 
Swing and Thornhill decisions to indicate the precedent it followed.” 


These quotations are set out at length in the footnote to reveal 
the peculiar and vital pertinence they bear to the Retail Clerks case. 
Upon inquiry as to why these precedents were ignored in the latter 
case we are compelled to turn to the comparison made earlier when 
we found that the majority representation was the sole distinguishing 
feature. In both cases the Board found that the picketing union 
“intended to injure” the employer’s business and cause him thereby 
to do something unlawful under the State Act; but the State Court 
said the very same activities, from which this intent was spelled, were 
in one instance “advertisement” and “publication” and within the 
constitutional guarantee, and in the other instance “coercion” and 
without the protection. That is, it was free speech when the union 





“W.E.R.B. v. International Association of Bridge etc. Workers, 241 Wis. 286, 
301, 6 N.W. (2d) 339, 345 (1942). 

“ American Federation of Labor v. Swing, 312 U.S. 321, 325, 61 Sup. Ct. 568, 
570, 85 L.ed. 855, 857 (1941): “All that we have before us, then, is an instance of 
‘peaceful persuasion’ disentangled from violence and free from ‘picketing en masse 
or otherwise conducted’ so as to occasion ‘imminent and aggravated danger’. 
Thornhill v. Alabama, 310 U.S. 88, 105, 60 Sup. Ct. 736, 746, 84 L.ed. 1093, 1104 
(1940): “A state cannot exclude workingmen from peacefully exercising the right 
of free communication by drawing the circle of economic competition between 
employers and workers so small as to contain only an employer and those directly 
employed by him. The interdependence of economic interest of all engaged in the 
same industry has become a commonplace. . . . The right of free communication 
carnot therefore be mutilated by denying it to workers, in a dispute with an 
employer, even though they are not in his employ. Communication by such 
employees of the facts of a dispute, deemed by them to be relevent to their inter- 
ests, can no more be barred because of concern for the economic interests against 
which they are seeking to enlist public opinion than could the utterance protected 
in Thornhill’s case.” Thornhill v. Alabama, 310 U.S. 88, 102-104, 60 Sup. Ct. 736, 
744, 84 L.ed. 1093, 1102-1103 (1940): “In the circumstances of our times the 
dissemination of information concerning the facts of a labor dispute must be 
regarded as within that area of free discussion that is guaranteed by the constitu- 
tion. . . . Free discussion concerning the conditions in industry and the causes ot 
labor disputes appears to us indispensable to the effective and intelligent use of 
the process of popular government to shape the destiny of modern industrial 
society. The issues raised by regulations, such as are challenged here, infringing 
here upon the right of employees effectively to inform the public of the facts of a 
labor dispute are part of this larger problem. ... It may be that effective exercise 
of the means of advancing public knowledge may persuade some of those reached 
to refrain from entering into advantageous relations with the business establishment 
which is the scene of the dispute. .. . But the group in power at any moment 
may not impose penal sanctions on peaceful and truthful discussion of matters of 
public interest merely on a showing that others may thereby be persuaded to take 
action inconsistent with its interests.” 
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represented the majority and not free speech when the union was not 
so designated. 

It would therefore appear that it was not the “intent to injure” 
which was unlawful in the Retail Clerks case, but rather the fact that 
the union did not represent the majority which invalidated any activi- 
ties it engaged in, no matter how permissible otherwise. 

The question is thus squarely presented as to whether a state may 
inhibit free speech by requiring that the union first be the designated 
representative of the majority of employees within the unit before 
being permitted to engage in peaceful picketing for the purpose of 
advising the public and those interested that the employees are non- 
union. Although the Act never mentions unions specifically as such, 
the entire Act is nonetheless written around the concept that a union 
can engage in no normal activities unless it does represent such a 
majority. The key provision is the definition of a “labor dispute’’4* 
defined as a controversy between an employer and the majority of 
his employees within the unit. Even the “Labor Code” has been 
amended so as to incorporate this limitation,*? although at the same 
time it gives lip service to the constitutional guarantee by declaring 
that : 


“Giving publicity to and obtaining or communicating informa- 
tion regarding the existence of, or the facts involved in, any 
dispute, whether by advertising, speaking, patrolling any pub- 
lic street or any place where any person or persons may law- 
fully be, without intimidation or coercion, or by any other 
methods not involving fraud, violence, breach of the peace or 
threat thereof [shall be] lawful conduct in labor disputes.’*® 


There is even one section*® which declares “peaceful picketing or 
patrolling, whether engaged in singly or in numbers” legal. 

In the absence of a dispute as thus defined, a minority cannot 
picket and, of course, neither can a union having no members within 
the plant. Now we can understand why the Court made no reference 
to the Swing and Thornhill quotations, for these would have revealed 
the invalidity of the premises upon which the Court based its con- 
clusions. Both of the quotations envisage the concept that conditions 








“§111.02(8): “The term ‘labor dispute’ means any controversy between an 
employer and the majority of his employes in a collective bargaining unit con- 
cerning the right or process of details of collective bargaining or the designation 
of representatives. Any organization with which either the emplover or such 
majority is affiliated may be considered a party to the labor dispute.” 

“Laws of 1931, amended in 1939, c. 103, Wis. Stat., §103.62(3). 

“Id. at §103.53(e). 
“Id. at §103.53(k) (1). 
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within a plant are the concern not only of the employees within the 
plant but of employees in the “whole region.”®° 


There is no difference between the factual situations in the Swing 
and Retail Clerks cases. In the former, however, the injunction was 
issued pursuant to the common law of the state and thus was in 
effect “judicial fiat” ; in the latter the injunction was issued pursuant 
to a legislative enactment. This may raise the question as to whether 
the Supreme Court of the United States will permit a state legisla- 
ture to “mutilate” the “right of free communication” by “denying it 
to workers, in a dispute with an employer, even though they are not 
in his employ,”*! when it would not permit a state court to do so. 
The Court’s language is a self-evident answer in the negative.® 
Nonetheless, it may be urged that the United States Supreme Court 
did recognize the principle by permitting the Wisconsin Legislature, 
in the Milk Drivers case,®* to require a three-fourths favorable vote 
of the employees in a referendum before a union could peacefully 
picket for a closed shop. 


This decision can, however, be reconciled with a recognition of 
the invalidity of Section 111.06(2)(e) and the sections attendant 
thereon.5¢ The closed shop today is one of the most debated and 
unsettled of social issues. Most courts have reflected this social atti- 
tude by declaring union activity directed towards such an end illegal. 





” Thornhill v. Alabama, 310 U.S. 88, 102, 60 Sup. Ct. 736, 744, 84 L.ed. 1093, 
1102 (1940). 

* American Federation of Labor v. Swing, 312 U.S. 321, 325, 61 Sup. Ct. 568, 
570, 85 L.ed. 855, 857 (1941). 

™ Ibid. “The scope of the 14th Amendment is not confined by the notion of a 
particular state regarding the wise limits of an injunction in an industrial dispute, 
whether those limits be defined by statute, or by the judicial organ of the state.” 
(italics ours) 

*® Milk Drivers Union v. W.E.R.B., 316 U.S. 668, 62 Sup. Ct. 1035, 86 L.ed. 
1744 (1942). 

™ §111.06(2)(e), supra n. 1. 

§111.06(2)(b): “It shall be an unfair labor practice for an employee indi- 
vidually or in concert with others to coerce, intimidate or induce any employer to 
interfere with any of his employes in the enjoyment of their legal rights, including 
those guaranteed in section 111.04, or to engage in any practice with regard to his 
employees which would constitute an unfair labor practice if undertaken by him 
on his own initiative.” 

§$111.06(2)(g), supra n. 18. 

§111.02(8), supra n. 46. 

§111.02(12): “The term ‘secondary boycott’ shall include combining or con- 
spiring to cause or threaten to cause injury to one with whom no labor dispute 
exists, whether by (a) withholding patronage, labor, or other beneficial business 
intercourse, (b) picketing, (c) refusing to handle, install, use or work on particu- 
lar materials, equipment or supplies, or (d) by any other unlawful means, in order 
to bring him against his will into a concerted plan to coerce or inflict damage 
upon another.” 
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Indeed it is the concensus of opinion that, were it not for the express 
provision in Section 8(3)°° of the National Labor Relations Act, 
a closed shop would not be considered lawful. There is a corre- 
spending section in the Wisconsin Employment Relations Act.5¢ 

But the activity prohibited by Section 111.06(2)(e), and by the 
order in the Retail Clerks case, is not that directed towards a closed 
shop. On the contrary, it is activity regardless of purpose, no matter 
how legitimate that purpose may be, which the statute prohibits if 
the union does not represent a majority of the employees. Purposes 
such as higher wages, better working conditions, unionization of a 
plant, are today settled issues, an accepted part of the social fabric 
and recognized as valid in all courts. Granting for the moment that 
picketing as free speech can be limited to picketing for a lawful pur- 
pose, surely such purposes as these cannot be called upon to invali- 
date the exercise of free speech. Indeed, Justice Wickhem, in his con- 
curring opinion,®* recognizes the fact that, had the Court not found 
the illegal intent in the picketing, the union’s activity would have had 
to have been permitted as free speech, thus implicitly conceding that 
the proscription of Section 111.06(2)(e) was an unconstitutional 
abridgement and that its direct command was unenforcible. 

There is another aspect of free speech which is involved in the 
Retail Clerks case. This concerns the “secondary boycott” which the 
Court found (although the Board made no finding of violation of 
Section 111.06(2)(g) ) was legitimately inferred from the activities 
of the unions which had refused to cross the picket line, and that 
because the unions had acted in such manner it could be inferred that 
the picket line was set up to induce them so to act.5§ Engaged in a 
“secondary boycott” is an unfair labor practice.®® The statutory defi- 





“Tt shall be an unfair labor practice for an employer by discrimination in 
regard to hire or tenure of employment or any term or condition of employment 
to encourage or discourage membership in any labor organization: Provided, That 
nothing in this Act, or in the National Industrial Recovery Act (U.S.C., Supp. VII, 
title 15, secs. 701-712), as amended from time to time, or in any code or agree- 
ment approved or prescribed thereunder, or in any other statute of the United 
States, shall preclude an employer from making an agreement with a labor organi- 
zation (not established, maintained, or assisted by any action defined in this Act 
as an unfair labor practice) to require as a condition of employment membership 
therein, if such labor organization is the representative of the employees as pro- 
vided in section 9(a), in the appropriate collective bargaining unit covered by 
such agreement when made.” 

* §111.06(1) (c). 

* 242 Wis. 21, 41, 6 N.W. (2d) 698, 708 (1942). 

* Although the Board did make a finding in Lakeside that the unions did 
violate the section prohibiting the engaging in a secondary boycott the court did 
not hesitate to disregard this conclusion. Contrast this with its imposition of such 
a finding in the Retail Clerks case. 
® §111.06(2) (g). 
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nition of the term® reveals that it is but another mask for the re- 
quirement that a union represent a majority of the employees within 
the unit before it can engage in any activities, including the exercise 
of free speech, and this time the provisions apply alike to the union 
in the primary dispute and to any other unions to which that union 
may have appealed. Since the Retail Clerks case is representative of 
the normal scope of union activities in calling upon other unions for 
assistance, it is obvious that a precedent has been set in the Court's 
decision which identifies such activities as “combining or conspiring 
to cause or threaten. to cause injury to one with whom no labor dis- 
pute exists’”,®t even though such activities fall within the realm of 
constitutional protection. A recognition of this fact is indicated in 
Justice Wickhem’s concurring opinion. Although the Court’s con- 
struction of the order may be termed at best a modification of the 
general prohibition of picketing so as to prescribe only picketing for 
an unlawful purpose (however that may be interpreted), there is no 
modification of the general injunction of boycotting, vague and un- 
defined as that term is in the order. 


Viewed solely as an exercise of the police power, legislation 
identical to this has already been condemned by other state courts 
on the ground that there is no reasonable relationship between the 
statutory aims and the statutory prohibition as a means of their 
accomplishment.** Granting that one of the purposes of the Wis- 
consin Act is to prevent violence and intimidation in labor disputes 
and to prevent obstruction in the streets and public places, it is more 
reasonable to believe that more violence and obstruction will result 
when a majority of employees is involved in a dispute than when less 
than a majority makes protest. When it is urged that the statutory 
provisions lessen industrial strife, it becomes clear that failure to 
recognize a dispute when it exists between less than a majority of the 
employees and the employer does not eliminate the dispute, and 
merely results in a denial to the minority of rights accorded to the 
majority, creating a classification which denies equal protection of 
the laws. It may further be claimed that the Act is designed to 
“balance” the interests of the employer, employee and public, but the 
effect of the statute and its application is to achieve “imbalance” in 
placing such restrictions upon employees and their representatives as 





© Supra n. 54. 
" Ibid. 
“People v. Gidaly, 35 Cal. App(2d)Supp. 758, 93 P.(2d)660, (1940) ; Ameri- 
can Federation of Labor v. Bain, 165 Ore. 183, 106 P. (2d) 544 (1940). 
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to effectively throttle unionization and make the “right to organize” 
an empty phrase devoid of content and meaning. 

Viewed as a regulation of free speech, the statutory provisions 
must also fall. The sections must be judged on their face, regardless 
of their instant application.** The prohibition, to the extent that it 
applies, (to minorities and those not direct employees) is as broad 
as that condemned in the Thornhill and Carlson® cases and, like the 
legislation there, “sweeps within its ambit other activities that in 
ordinary circumstances constitute an exercise of freedom of speech 
or of the press.”®° The United States Supreme Court upheld the 
Wisconsin Court in the Hotel and Restaurant Employees case® be- 
cause of the State Court’s interpretation that the order, although for- 
bidding violence, did permit peaceful picketing. This order was based 
in part on Section 111.06(2)(e). But the State Court’s statement 
that this section does permit peaceful picketing cannot be reconciled 
with the Lakeside and Retail Clerks cases, unless upon the theory 
that the picketing is permissible only when the union represents the 
majority. 

The State Court takes the position that, since the Thornhill de- 
cision, the “question now is the competency of the legislature, in the 
interests of good order and public peace, to put restrictions upon this 
particular exercise of the right of free speech’®’ and that, under 
United States Supreme Court decisions, picketing characterized by 
violence may be prohibited and “so, also, may peaceful picketing for 
an unlawful purpose.”®* This, however, cannot be made the justi- 
fication for permitting the legislature to place any limitation it pleases 
upon the constitutional right by imposing an arbitrary and discrimi- 
natory requirement upon its exercise, or for permitting the state to 
read an illegal purpose into legal activities which, when economically 
effective, persuade others to take voluntary action to avoid the in- 
jury. 

Rather, precisely because picketing now has the status of free 
speech and is fundamental to democracy’s well-being,® it is the 





* Thornhill v. Alabama, supra n. 50; Schneider v. State, 308 U.S. 147, 60 
Sup. Ct. 146, 84 L.ed. 155 (1939). 

“Carlson v. California, 310 U.S. 106, 60 Sup. Ct. 746, 84 L.ed. 1104 (1940). 

® Thornhill v. Alabama, supra n. 50. 

“Hotel and Restaurant Employees’ International Alliance v. W.E.R.B., 315 
U.S. 437, 62 Sup. Ct. 706, 86 L.ed. 946 (1942). 

* Retail Clerks Union v. W.E.R.B., 242 Wis. 21, 39, 6 N.W. (2d) 698, 708 
(1942). 

“Id. at 40, N.W. at 708. 

® Schneider v. State, 308 U.S. 147, 161, 60 Sup. Ct. 146, 150, 84 L.ed. 155, 
164 (1939): “This court has characterized the freedom of speech and that of the 
press as fundamental personal rights and liberties.” 
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particular duty of the courts to scrutinize even more closely the 
attempted regulation, to “examine the effects of the challenged legis- 
lation”,*° to “weigh the circumstances and to appraise the substan- 
tiality of the reasons advanced in support of the regulation.”7! The 
legislative judgment is not enough; the courts too must decide the 
wisdom of the limitation.’ Picketing as free speech means some- 
thing more than mere patroling ; it means communication or publiciz- 
ing, giving information."* Free speech is a right accorded every one, 
not designated persons only. In fact, “free speech law” has been 
made by dissident minorities, and it would indeed be a hollow mock- 
ery to insist that the very moment picketing is recognized as free 
speech shall be the moment when the minorities whom free speech 
is designed to protect lose their protection. This fact alone, woven 
as it is in the very warp and woof of our national existence, high- 
lights the unconstitutionality of the sections in question. 





® Ibid. 

™ Ibid. 

™ Ibid. 

™ American Federation of Labor v. Bain, 165 Ore. 183, 106 P. (2d) 544 
(1940). 



































THE WISCONSIN MECHANIC’S LIEN STATUTE 


Law ReEvIEw STUDENT SEMINAR* 


The purpose of this article is to annotate the Wisconsin me- 
chanic’s lien statute,’ giving the meaning of its important provisions 
as interpreted by the Wisconsin Supreme Court. 


Persons Entitled to a Mechanic’s Lien 


A mechanic’s lien is a remedy created by statute providing se- 
curity to contractors, subcontractors, laborers, and materialmen for 
the value of labor on, and materials furnished for another’s property. 
The Wisconsin statute reads: 


“Every contractor who performs any work or procures its 
performance or furnishes any materials or plans or specifica- 
tions for the improvement of land shall have a lien therefor 
upon the interest of the owner in such land.”’? 


Subcontractors, materialmen and laborers are entitled to a lien identi- 
cal with that of the contractor ; but, because the contractor is the only 
one who has dealt directly with the owner,’ the others must give a 
notice of commencement of work to the owner,* which is not required 
of the contractor. When controversy arises over claims of a sub- 
contractor, materialman or laborer, the contractor rather than the 
owner must defend the action and the statute states: 


“...in case of a judgment against the owner, he [the owner] 
may deduct from any amount due to the contractor the amount 
of such judgment, and if the judgment exceeds the amount so 
due, the owner may recover the difference from the con- 
tractor.”’5 





* This article is the result of a study made by six first year students in a 
seminar on legal writing conducted during the second semester of last year by 
Marvin Klitzner, Editor-in-Chief of the Law Review for 1941-42. The partici- 
pants in the project, selected as potential Law Review editors were: Juliet Auman, 
Louis Gage, Harold Greiveldinger, James MacDonald, Franklin Nehs and Maurice 
Wolf. The work was correlated in the form of this article by James MacDonald. 

* Wis. Stat. (1941) §289. 

* Wis. Stat. (1941) §289.01(2). 

* Wis. Srat. (1941) §289.01(1) (a). 

“Wis. Srat. (1941) §289.02(1). But cf. §289.02(3) exempting any laborer or 
mechanic employed by a contractor or subcontractor from the notice require- 
ment. 

* Wis. Strat. (1941) §289.02(5). 
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The early cases gave much attention to the classification of the 
workman as contractor or subcontractor because, as the statute® then 
read, one contracting with a subcontractor was entitled to no lien 
whatever.’ Now all degrees of contractors and their employees are 
eligible for liens, though there still remain substantial differences in 
the requirements relative to notice to the owner® and the time allowed 
for filing the lien.® 


The distinction, as previously stated, is, in general, merely that 
the contractor enters into a contract directly with the owner to im- 
prove the land,’ and the others contract with or furnish labor or 
materials to the contractor. However, the terms are relative, and the 
status of the parties may change during the progress of the work so 
that the one who commenced work as a principal contractor may 
become, as to a new owner, a subcontractor. For example, where 
the original owner conveyed the property, agreeing to have the build- 
ing completed as planned, the court found that the man furnishing 
materials was a contractor up to the time of the conveyance and a 
subcontractor thereafter, and consequently was required to file his 
claims accordingly. 


When Lien Is Permitted 


The statutory definition of work which gives a lien has been lib- 
erally construed by the courts’? and progressively broadened by suc- 





*Wis. Rev. Stat. (1878) §3315 (sub-subcontractors shall have no lien). 
Laws of Wis. (1885) c. 312: “. . . every person who as subcontractor of a prin- 
ciple contractor or employee of any contractor or subcontractor” shall be entitled 
to a lien construed to exclude sub-subcontractors). 

* Farmer v. St. Croix Power Co., 117 Wis. 76, 93 N.W. 830 (1903) (distinction 
between “sub-subcontractor” and “employee of subcontractor”); Dallman v. 
Classen, 116 Wis. 113, 92 N.W. 565 (1902) and Kirby v. McGarry, 16 Wis. 68 
(1862) (refusal to grant liens to sub-subcontractors). Compare Van Horn v. 
Van Dyke, 96 Wis. 30, 70 N.W. 1067 (1897); Wisconsin Planing Mill v. Grams, 
72 Wis. 275, 39 N.W. 531 (1888); Harbeck v. Southwell, 18 Wis. 418 (1864) 
(liens granted). 

The distinction is still of significance as to bonding, see page ...... , infra. 

® Wis. Stat. (1941) §289.02(1). 

* Wis. Start. (1941) §289.06. 

Wis. Stat. (1941) §289.01(1) (a). 

* Capital City Lumber Co. v. Schroeder, 208 Wis. 157, 242 N.W. 489 (1932). 
See also Union Trust Co. of Maryland v. Rodeman, 220 Wis. 453, 264 N.W. 508 
(1936) where the materialman thought he was dealing with the contractor; later 
learned it was with an agent of the owner. Held: he was entitled to the con- 
tractor’s six month filing time. 

2 Paine v. Woodworth, 15 Wis. *298 (1862) (lien granted for running logs to 
the mill). Bailey v. Hull, 11 Wis. *289 (1860) (lien given for building a fence, 
not because it was considered a building, but because it was manual labor on 
land necessary to prepare it for use). But cf. McAuliffe v. Jorgenson, 107 Wis. 
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cessive statutes. Our present provision, after an extensive enumera- 
tion of structures and labor }* concludes with the statement, “This 
enumeration is an extension of the meaning and scope of improve- 
ment.”!4 This, apparently, is intended to avoid the application of the 
doctrine of expressio unius est exclusio alterius. 

When the contractor performs, but something interferes with the 
completion of the structure, or the materials are not incorporated into 
the finished structure, there are two conflicting theories on whether 
or not the materialman is entitled to a lien on the property: first, the 
Pennsylvania rule, that a lien attaches to the structure on which a 
mechanic works, and reaches the land only because of the inseparabil- 
ity of the building and the land;!° second, that a “mechanic’s lien 
arises by law upon the doing of work or furnishing materials . . 
and is not dependent for original existence . . . upon the construction 
of a building.”?® Apparently approving the second rule, the Wis- 
consin Court has said that where a person sells material to the owner 
with the understanding that it is to be used in the erection of a cer- 
tain building, he is entitled to a lien even if the purchaser makes some 
other disposition of it and procures other materia! for the building.!7 
In W. H. Pipkorn Co. v. Tratkik’® the court gave the materialman 
a lien for materials furnished to the principal contractor although 
the materials were so misused that the structure was condemned by 
the building inspector, and had to be demolished and the materials 
destroyed.!® 








132, 134, 82 N.W. 706, 708 (1900), which held that “liens, being purely statutory, 
cannot be extended by construction to cases not fairly and reasonably within 
their purview.” The court refused a lien for rent on a well-boring machine 
because neither the owner’s labor nor materials were directly involved in the 
construction. 

* Wis. Stat. (1941) §289.01(1)(b). “ ‘Improvement’ includes any building, 
structure, erection, fixture, demolition, alteration, excavation, filling, grading, tiling, 
planting, clearing, landscaping, built, erected, made or done on or to land for its 
permanent benefit.” 

“Wis. Stat. (1941) §289.01(1) (b). 

* Presbvterian Church v. Stettler, 26 Pa. 246 (1856). 

* Halsey v. Waukesha Springs Sanitarium Co., 125 Wis. 311, 318-19, 104 N.W. 
94, 97 (1905). 

* Esslinger v. Huebner, 22 Wis. *632 (1868). But the case was remanded to 
ascertain whether or not the goods were purchased on general account. and not 
for a specific building. Cf. Francis and Nygren Foundry Co. v. King Knob Coal 
Co., 142 Wis. 619, 126 N.W. 39 (1910) where a lien was refused when the goods 
were merely delivered to the contractor at his place of business. 

*161 Wis. 91, 152 N.W. 141 (1915). 

* Thid. Accord, Halsey v. Waukesha Springs Sanitarium Co., 125 Wis. 311, 
104 N.W. 94 (1905) where a lien was upheld even thorgh the building was 
destroyed by fire before completion. But cf. Houlahan v. Clark. 110 Wis. 43, 85 
N.W. 676 (1901), and Seibrecht v. Hogan, 99 Wis. 437, 75 N.W. 71 (1898) in both 
cf which it was held that the contractor was so far outside the hounds of the 
contract as not to be acting as the owner’s agent and therefor being without 
authority to place an encumbrance on his land. 
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When the material is such as is consumed in the construction of 
the building and never intended to become an integral part of the 
structure (e.g. for materials used in building a cofferdam,”® or lumber 


N.W. 866 (1911). 
used in making concrete forms,”') a lien can be had on the permanent 


structure. In this connection, the court has suggested that mechanic’s 
liens are remedial in character and to be liberally construed so as to 
effect their purpose. 


Interests to Which the Lien May Attach 


The statute defines an owner as “the owner of any interest in 
land”,?? and allows a lien against such interest,2* but only when 
“there is an express agreement between him [the owner] and the 
contractor whereby the owner agrees to pay for or be responsible for 
the payment of the improvement.”** The court has apparently inter- 
preted this provision literally in recent years** and has made no 
attempt to construe a consent to an improvement as a consent to pay 
for such improvement. It was held in Delap v. Parcell** that, al- 





» Barker and Stewart Lumber Co. v. Marathon Paper Mills, 146 Wis. 12, 130 

*™ Moritz v. Sands Lumber Co., 158 Wis. 49, 146 N.W. 1120 (1914). 

™ Wis. Stat. (1941) §289.01(1)(c). 

*™ Wis. Stat. (1941) §289.01(2) (a). 

™* Wis. Stat. (1941) §289.01(4). 

*The present “express consent” provision has a strange history. It was 
added to the statute in 1899 by an amendment providing: “. . . this section shall 
not be construed as giving a lien upon the interests of any owner . . . where the 
work is done, or material is furnished . . . at the request of any person holding 
such land under any contract of lease, demise, or contract of sale thereof .. . 
unless there shall also be an express agreement between such owner [person 
holding legal title] and the person doing such work whereby such owner has 
agreed to pay for or become responsible for the payment of the same, but such 
lien shall affect the interests only of the person holding the land under such 
contract of lease, demise, or sale.” Apparently, the amendment was designed to 
protect the “owner out of possession” from the danger inherent in the statute 
prior to the above amendment since the statute permitted a lien for any improve- 
ment, “the owner having knowledge thereof and consenting thereto”, whether th: 
owner actually agreed to pay for it himself, or merely gave his consent because 
he assumed that his lessee, who had arranged for the work, would pay for it. 
However, this provision requiring express consent received little, if any, attention 
from the time of its enactment until 1935. At that time the chapter was thor- 
oughly reorganized by the revisor, and a separate subsection made of the “express 
consent” provision. However, the words restricting its scope to owners out of 
possession were omitted. The “knowledge and consent” phrase which had been a 
constant source of litigation, was discarded entirely, as mere surplusage. Hence, 
our unqualified requirement for “an express agreement to pay”. 

* 230 Wis. 152, 283 N.W. 305 (1939). This appears to be the only case on the 
subject of consent to have been decided by the Supreme Court since the statutes 
were revised in 1935. Accord, Milwaukee Loan and Finance Co. v. Grundt, 207 
Wis. 506, 242 N.W. 131 (1932). Though the case arose before the revision of the 
statute referred to above, it arrived at the same result. However, the court 
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though the vendor in a land contract had knowledge of the improve- 
ments being installed, and by a quitclaim deed from the purchaser 
subsequently obtained both legal and equitable titles and the entire 
benefit from the improvement, only the equitable interest of the pur- 
chaser who had actually contracted for the improvements could be 
attached ;77 and that the interests did not merge. 

If both the vendor and purchaser had bound themselves by an 
express agreement to pay, both would be liable. “The interest of the 
purchaser is measured by the part of the purchase money paid, and 
that of the vendor by the part of the purchase money unpaid... . 
The interest of the vendor, as well as the vendee may be sold under 
the lien.”?8 


Property to Which the Lien May Attach 


“Every Contractor who performs any work or procures its 
performance or furnishes any materials or plans or specifica- 
tions for the improvement of land shall have a lien therefor 
upon the interest of the owner in such land. Such lien is lim- 
ited to one acre, in municipalities, and to forty acres elsewhere, 
unless the improvement, as a unit or continuous thing, extends 
over or across larger areas in which case said limitation of area 
shall not apply.”’® 


Where a claim or judgment describes more than one acre of 
urban property the trial court is to ascertain the appropriate acre or 
unit.2° But where a lien is claimed for digging a well on an urban 
tract of three and three-quarters acres, and no evidence is offered to 
locate the specific acre, the court has refused to single out and ad- 





emphasized (unnecessarily, it is submitted) the fact that, until he went back into 
possession after the purchaser’s default, the vendor had no knowledge of the 
improvements having been made. Whether, if he had had knowiedge at the time 
the improvements were made, the court would have overlooked their statute 
requiring express consent to pay, on the part of an owner out of possession, and 
held him on the “knowledge and consent” doctrine, is mere speculation. 

* Similarly, when a lessee contracts for improvements on the leased property, 
it is merely the leasehold interest which is attached. J. B. Alfree Manufacturing 
Cu. v. Henry, 96 Wis. 327, 71 N.W. 370 (1897). 

* Edwards & McCullough Lumber Co. v. Mosher, 88 Wis. 672, 677, 60 N.W. 
264, 265 (1894). The vendor and purchaser in this case were liable for a reason 
now changed by statute but the method of allocating liability has not been 
changed. 

* Wis. Stat. (1941) §289.01(2) (a). 

* McCoy v. Quick, 30 Wis. 521 (1872). To the same effect are Halsey v. 
Waukesha Springs Sanitarium Co., 125 Wis. 311, 104 N.W. 94 (1905) (12 acre 
claim reduced to the one whereon building stood) ; Dusick v. Green, 118 Wis. 240, 
95 N.W. 144 (1903) (2 acres excluded from 3 acre claim); Crocker v. Currier, 
65 Wis. 662, 27 N.W. 825 (1886) (erroneous lien judgment of no import where 
owner has no interest in excess of one acre, excess to be stricken). 
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judge a lien on any given portion of the land.*! The conclusion to 
be reached is that where no evidence is offered to serve as a basis 
for locating a specific acre of land, the court has no authority to single 
out and adjudge a lien.*? Where the improvement is a unit or con- 
tinuous thing, such as a roadbed,®* one may have a lien in excess of 
one acre, even when in use by a public utility.*4 


Notice Required 


“Every person, other than the contractor, who furnishes labor 
and materials . . . shall have the lien . . . if within thirty days 
after furnishing the first labor or materials he gives notice in 
writing to the owner . . . stating that he has engaged to fur- 
nish labor or materials, describing the real estate upon which 
the same is to be furnished so that the owner is not misled or 
deceived thereby. If the owner shall complain of any insuf- 
ficiency of such notice the burden of proof shall be upon him 
to show that he has been misled... . In case there is more 
than one owner, giving such notice . . . to any such owner, or 
his agent, shall be sufficient.’’*5 


The subcontractor’s, materialman’s and laborer’s notice of his 
intention to claim a lien must be given the owner within thirty days 
of furnishing the first labor or material. Even where the first de- 
liveries of material are paid for in cash, notice must be given within 
thirty days to secure a lien for subsequent unpaid installments.** 


The notice required by the statute has been progressive ;** never- 





* McAuliffe v. Jorgenson, 107 Wis. 132, 82 N.W. 706 (1900). 

* See Andersen Yard Co. v. Citizens State Bank, 187 Wis. 60, 203 N.W. 921 
(1925). A has a lien on tracts 1 and 2; B a subsequent lien on tract 2 only. Both 
tracts belong to the same owner. Held: if A can satisfy claim out of tract 1, he 
should do so. 

* McGrath Construction Co. v. Waupaca-Green Bay Ry., 148 Wis. 372, 134 
N.W. 824 (1912); Seymour v. Briggs, 11 Wis. (*196) 214 (1860). 

“ C}. Pittsburg Testing Laboratory v. Milwaukee Electric R. & L. Co., 110 
Wis. 633, 86 N.W. 592 (1901) for previous holding to the contrary, where power 
house, in use, was held essential to public welfare and not subject to lien. 

* Wis. Stat. (1941) §289.02(1). 

“The lien is not restricted to the amount due for work done or materials 
furnished within 30 days preceding the giving of notice, but includes the whole of 
the claim which may thereafter become due the claimant. Griswo'd v. Wright, 
69 Wis. 1, 31 N.W. 20 (1887); Dorestan v. Krieg, 66 Wis. 604, 29 N.W. 576 
(1886). 

* Sisters of Mercy v. Worden Allen Co., 208 Wis. 457, 243 N.W. 456 (1932) 
(whether contract is entire or not); Dayton Hotel Co. v. Farley and Loetscher 
Mfg. Co., 205 Wis. 112, 236 N.W. 595 (1931) (an entire contract). 

* The former requirement to state the “amount due” under which considerable 
litigation had arisen has been deleted (W. H. Pipkorn Co. v. Evangelical Lutheran 
St. Jacobi Society, 144 Wis. 501, 129 N.W. 516 (1911); West Allis Lumber Co. v. 
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theless, a failure to comply with either of the requirements as to the 
fact of employment and description of the property to be affected 
invalidates the lien, whether owner is injured thereby or not.5® How- 
ever, mere insufficiency will not invalidate the lien, the burden of 
proof now being on the complaining owner to show that he has been 
misled.*° 

The statute permits service of the notice upon either the owner 
or his agent. It has been held that, where two corporations were in 
interest substantially the same company, and the principal officers of 
one were also officers of the other, service of notice on either cor- 
poration was valid.* Notice can properly be served upon one who, 
to represent him in business affairs.*? 





Wiesenthal, 141 Wis. 460, 124 N.W. 498 (1910) ; Chandler Lumber Co. v. Fehlau, 
137 Wis. 204, 117 N.W. 1015 (1908) ), as has also the requirement that the notice 
state it is in pursuance of the lien statute, Hausman Bros. Manufacturing Co. v. 
Kempfert, 93 Wis. 587, 67 N.W. 1136 (1896). Other deletions have been (1) that 
the claimant had been “employed” by the contractor, Dusick v. Green, 118 Wis. 
240, 95 N.W. 144 (1903); (2) that the material was furnished “for or in or about” 
the building, Laev Lumber Co. v. Auer, 123 Wis. 178, 101 N.W. 425 (1904); 
(3) statement of what materials were furnished, Carl Miller Lumber Co. v. 
Elfers, 164 Wis. 215, 159 N.W. 814 (1916). All this is important when it is 
remembered that the notice cannot be amended after the expiration of the time 
during which such notice to owner can be served. Mark Paine Lumber Co. v. 
Douglas County Improvement Co., 94 Wis. 322, 68 N.W. 1013 (1896). 

* Carl Miller Lumber Co. v. Elfers, 164 Wis. 215, 159 N.W. 814 (1916); 
Security National Bank v. St. Croix Power Co., 117 Wis. 211, 94 N.W. 74 (1903); 
Mark Paine Lumber Co. v. Douglas County Improvement Co., 94 Wis. 322, 68 
N.W. 1013 (1896). 

“Wis. Laws, 1913, c. 213; Wis. Stat. (1941) §289.02(1). Under this statute 
the court sustained a lien upon a notice which merely described owner’s property 
as “73rd Street between Locust and Chambers.” Since this was the only house 
being built for owner at the time, the court rejected the owner’s contention that 
he was misled because the notice did not contain the lot number. A. Lentz Co. v. 
Dougherty, 218 Wis. 493, 261 N.W. 218 (1935). Compare with Carl Miller 
Lumber Co. v. Elfers, 164 Wis. 215, 159 N.W. 814 (1916) decided under the 
previous statute (Wis. Stat. (1911) §3315. Se also G. W. Hirth, Inc. v. Cly- 
bourn Realty Co., 202 Wis. 432, 232 N.W. 857 (1930) (error in addressing of 
notice held immaterial) and Wainbold v. Gehring, 109 Wis. 122, 85 N.W. 117 
(1901) (superfluous statement does not affect validity of lien). 

“ Milwaukee Building Supply Co. v. Illinois Surety Co., 163 Wis. 48, 157 
N.W. 545 (1916). The reason given by the court was that such notice was bound 
to come to the attention of either “owner or agent”. To the same effect see G. W. 
Hirth, Inc. v. Clybourn Realty Co., 202 Wis. 432, 232 N.W. 857 (1930). 
in the owner’s absence, was acting pursuant to owner’s authorization 


“Laev Lumber Co. v. Auer, 123 Wis. 178, 101 N.W. 425 (1904). And a 
pastor of a church who transacted the entire business of church repairs without 
objection from church trustees was held to be an agent within meaning of lien 
statute. Moody and Mickelburg Co. v. Trustees of Methodist Episcopal Church, 
99 Wis. 49, 74 N.W. 572 (1898). But Sisters of Mercy v. Worden Allen Co., 208 
Wis. 457, 243 N.W. 456 (1932) held that where architects fail to show evidence 
of general authority, they are now owner’s agent for purpose of receiving notice 
of intention to claim a mechanic’s lien. This is in conformity to the weight of 
authority that an architect is ordinarily a special agent only, and unless especially 
authorized to receive notice is not agent for that purpose. 40 C.J. 165, §185 (b), 
n. 51 (d). 
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“No lien shall exist and no action to enforce the same shall be 
maintained unless within sixty days in all cases provided for 
in section 289.02 [subcontractors, materialmen, and laborers] 
and within six months in all cases provided for in 289.01 
[contractors] from the date of the last charge for labor or 
materials a claim for such lien shall be filed in the office of the 
clerk of the circuit court of the county in which the lands 
affected thereby lie and such action be brought and summons 
and complaint filed within two years from such date.” 


A claim for a mechanic’s lien is “filed” in legal contemplation 
when presented to the clerk to be filed and retained by him.** In 
determining whether limitations have run, it is well settled that 
“where the time is to be computed from a certain date, . . . the day 
of the date is to be excluded” from the computation.*® Similarly, in 
computing the sixty days or six months “from the date of the last 
charge” or the two years “from such date,” the date of last charge 
is excluded.*® 


However, when the last day, within which an action to enforce 
a lien must be commenced, falls on Sunday, it cannot be lawfully 
performed on the next day, but must be done on the preceding day.* 
Thus, neither the statutory nor the common law rule with reference 
to excluding the last day when it falls on Sunday is applied.** The 
fact that mechanic’s liens should be singled out as an exception to the 
general rule is hard to understand when the court has repeatedly 
stressed the theme that lien laws should be liberally construed for the 
purpose of aiding materialmen and laborers to obtain compensation 





“ Wis. Stat. (1941) §289.06. Failure to so file renders the lien void, but does 
not destroy claimant’s right to personal judgment under §289.12. Warnke v. 
Braasch, 233 Wis. 398, 289 N.W. 598 (1940). 

“Lang v. Menasha Paper Co., 119 Wis. 1, 96 N.W. 393 (1903). 

“Siebert v. J. Dudenhoefer Co., 178 Wis. 191, 194, 188 N.W. 610 (1922). 

“De Forest Lumber Co. v. Potter, 213 Wis. 288, 251 N.W. 442 (1933); 
Siebert v. J. Dudenhoefer Co., supra note 45; Brown and Haywood Co. v. Trane, 
98 Wis. 1, 73 N.W. 561 (1897); Williams v. Lane, 87 Wis. 152, 58 N.W. 77 
(1894); Kerrick v. Ruggles, 78 Wis. 274, 47 N.W. 437 (1890); (1934) 10 Wis. 
L. Rev. 82. 

“ Williams v. Lane, 87 Wis. 152, 58 N.W. 77 (1894). 

“* Bowes v. New York Christian Home, 64 How. Pr. 509 (1883), 49 L.R.A. 
236; Patrick et al. v. Faulke et al., 45 Mo. 312 (1870). Thus, in Wisconsin, as 
applied to other than mechanic liens, it has been almost consistently held that 
when the last day falls on Sunday, performance is allowed on Monday. £.g., 
Ridgley v. State of Wisconsin, 7 Wis. 661 (1858) (appeal from criminal offense) ; 
Lowe v. Stringham, 14 Wis. 222 (1861) (replevin warrant) ; Siegbert v. Stiles, 39 
Wis. 533 (1876) (contracts); Meng v. Winkleman, 43 Wis. 41 (1877) (hours set 
by statute, Sunday excluded); Manning v. Young, 210 Wis. 588, 247 N.W. 61 
(1933) (Washington’s Birthday). See also 26 R.C.L. §23, p. 748 et seg.; 34 
Am. Jur. §252, p. 207; 62 C.J. §49, p. 1000. 
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for their services, the statutes being supplementary to the common 
law.*® 


The Court has repeatedly treated the words “last charge” as 
being synonymous with the date of the last actual performance and 
not the date of the last entry on the books account,™ this, even though 
the last transactions are for cash instead of for credit.54 Prior to the 
amendment®? of Section 289.06 the lien statute read, “. . . from the 
date of the last charge for performing such work and labor or of the 
furnishing of such materials.” By the amendment of 1935, which 
became a part of the revisor’s bill, the words “performing” and 
“furnishing” were stricken so that the section then (as at present) 
read “from the date of the last charge for labor or materials.”** In 
Carl Miller Lumber Co. v. Federal Home Development Co.** it was 
held that where the contract did not provide for return of unused 
stone, a charge for trucking in picking up stone for credit was not a 
“last charge for labor or materials.” Consequently, a claim filed 
within sixty days from the date such stone was picked up but more 
than 60 days after the last date of delivery was filed too late.5® 


Where a contract to furnish material is completed, later furnish- 


— 





“ See especially Herro v. Heating and Plumbing Finance Corp., 206 Wis. 256, 
239 N.W. 413 (1931); and Usiak v. Kubiak, 198 Wis. 600, 225 N.W. 168 (1928); 
Carl Miller Lumber Co. v. Meyer, 183 Wis. 360, 196 N.W. 840 (1924); Taylor 
v. Dall Lead and Zinc Co., 131 Wis. 348, 111 N.W. 490 (1907). 


” Estate of Mohr, 212 Wis. 198, 248 N.W. 143 (1933) and cases therein cited. 
Layne-Bowler Chicago Co. v. Peshtigo Paper Co., 194 Wis. 631, 217 N.W. 312 
(1928) (time that last work was performed); Williams v. Lane, 87 Wis. 152, 58 
N.W. 77 (1894) (date of last work performed) ; Kerrick v. Ruggles, 78 Wis. 274, 
47 N.W. 437 (1890) (date machinery was shipped and not date of the account) ; 
Chapman v. Wadleigh, 33 Wis. 267 (1873) (date of last delivery of lumber) ; 
Fowler v. Bailley, 14 Wis. *125, (1861) (date at which the last article was fur- 
nished). 

™ Usiak v. Kubiak, 198 Wis. 600, 225 N.W. 168 (1929). Materials furnished 
first on credit, later for cash. Materialman filed lien claim just within statutory 
period from last cash transaction, but not from last credit transaction; lien was 
upheld as the word “charge” does not necessarily mean a transaction involving a 
bookkeeping entry, but merely limits the time within which remedy must be 
pursued. A strong dissent (2 judges) pointed out that the purpose of the statute 
was to afford security for credit extended and therefore cash transactions do not 
come with purview of statute. 

= Laws of Wis. (1935) c. 483, §90. 

* Wis. Stat. (1941) §289.06. 

* 231 Wis. 509, 286 N.W. 58 (1939). 


* Claimant’s argument was that by striking the word “furnishing” the legis- 
lature intended that “last charge” meant the last act done in execution of the 
contract and not the last date of delivery. This was rejected, and properly so, 
the revisor’s change being merely one of style and not substance. See Note (1939) 
122 A.L.R. 752. 
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ings do not operate to extend the time for filing claim for lien,® 
Thus, where a materialman, not bound by contract to furnish re- 
placements, supplied materials from time to time as owner needed 
them for repairing and reconstructing a sawmill, each item was an 
“independent transaction” for which a separate lien claim should have 
been filed.°* But where a materialman, under an accepted bid, de- 
livered additional small quantities of lumber for the same job, it was 
held that there was but a single furnishing of materials, and a lien 
claim for all held valid.** 


Where, by the terms of a contract, it is to terminate when the 
building is enclosed,®® or when last act required was that architect 
gave a final certificate, time for filing notice of lien commences to run 
from time of certificate and not when architect points out defects to 
contractor and thereby delays issuing certificates until such is rem- 
edied.© 


The two year limit for filing summons and complaint is obviously 
for the purpose of speeding the settlement and adjustment of me- 
chanics liens.*! In Glass v. Zachow,®® claimant was denied a lien 
when he commenced action to foreclose a lien in time, but did nothing 
further until filing summons and complaint 5 months later. 


Although filing of the complaint in time is prevented by the wilful 
failure of owner to furnish data required to be produced pursuant to 
a discovery examination under Section 326.12, nevertheless the lien 
ceased to exist and no action is maintainable thereon.® 





* Warnke v. Braasch, 233 Wis. 398, 289 N.W. 598 (1940) (supplying of non- 
lienable items) ; Layne-Bowler Chicago Co. v. Peshtigo Paper Co., 194 Wis. 634, 
217 N.W. 312 (1928) (repairing damage done to well by owner); Brown v. 
Edward P. Allis Co., 98 Wis. 120, 126, 73 N.W. 656 (1897) (new pulleys to 
increase power of machinery installed); Berry v. Turner, 45 Wis. 105 (1878) (a 
furnishing pursuant to a settlement of a breach thereof). 

* Prince v. C. G. Britting Mfg. Co., 203 Wis. 504, 234 N.W. 699 (1931). 

* Taylor v. Dall Lead and Zinc Co., 131 Wis. 348, 111 N.W. 490 (1907). 

* Hinkley v. Grafton Hall, 101 Wis. 69, 76 N.W. 1093 (1898). 

” Bentley v. Adams, 92 Wis. 386, 66 N.W. 505 (1896). Accord: Hutchins v. 
Bautch, 123 Wis. 394, 101 N.W. 671 (1904) where a contractor installed a pump, 
omitting the final act of equipping it with a frost-proof cock for the customary 
time of one year; the court said, in upholding the lien, that mere lapse of time 
between the last act and those preceding it is immaterial so long as work is 
resumed without a change in its original character. 

® Wisconsin Lumber and Supply Co. v. Dahl, 214 Wis. 137, 252 N.W. 714 
(1934) ; Augustine v. Congregation of Holy Rosary, 213 Wis. 517, 252 N.W. 271 
(1934) ; Glass v. Zachow, 156 Wis. 21, 145 N.W. 236 (1914). 

®@ O’Brien v. Rice, 186 Wis. 523, 203 N.W. 332 (1925); Glass v. Zachow, 156 
Wis. 21, 145 N.W. 236 (1914). 

® Wisconsin Lumber & Supply Co. v. Dahl, 214 Wis. 137, 252 N.W. 714 
(1934) ; Augustine v. Congregation of the Holy Rosary, 213 Wis. 517, 252 N.W. 
271 (1934). 
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The above procedure becomes unnecessary where lienee is made 
party defendant by another lien claimant, for, so long as the latter’s 
complaint is filed within period allowed by the statute, rights of all 
parties claiming liens on the land are saved, the statute contemplating 
these shall not be a multiplicity of actions.®* 


Pleading the Claim 


“Such claim for lien shall contain a statement of the contract 
or demand upon which it is founded, the name of the person 
against whom the demand is claimed, the name of the claimant 
or assignee, the last date of the performance of labor or fur- 
nishing of materials, a description of the property affected 
thereby, a statement of the amount claimed and all other mate- 
rial facts in relation thereto. It shall be signed by the claimant 
or by his attorney, and need not be verified, and may be 
amended, in case of action brought by order of the court as 
pleadings may be.”® 


Under the requirement that a lien claim contain a statement of 
the contract or demand upon which the claim is founded, the fact 
that the original contract was made on Sunday and hence void and 
that consequently the work and materials were furnished under an 
implied contract with the result that the claim did not state the con- 
tract or demand, did not invalidate the claim, although no formal 
amendments to correct the same were made ;** but where the notice 
itself was filed as a claim, failing to state the contract proved fatal.®* 


Filing a claim under a name different from the name under which 
the action is brought is not a defect under the statutory provision 
that the claim contain the name of the claimant, providing that an 
amendment is made to correct the defect.®* Neither is a claim de- 
fective which fails to state correctly the company against which the 
lien is claimed, when the company it does name is substantially the 
same as the other, and when the principle officers in the one are the 
officers in the other ;®® but where a claim contained the name of only 
one of the two individuals with whom the claimant contracted, and 
instead named four others with whom the evidence failed to show 





“Erickson v. Patterson, 191 Wis. 628, 211 N.W. 775 (1927). 

© Wis. Stat. (1941) §289.08. 

Sherry v. Madler, 123 Wis. 621, 101 N.W. 1095 (1905). 

“Scott v. Christianson, 110 Wis. 164, 85 N.W. 658 (1901). 

“Witte v. Meyer, 11 Wis. (*296) 309 (1860). 

“ Milwaukee Building Supply Co. v. Illinois Surety Co., 163 Wis. 48, 157 
N.W. 545 (1916). 
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that a contract was made, such claim was fatally defective.”” Where 
a cross-complaint alleges that a claim was duly filed, the fact that the 
claim for him was put in evidence without objection will overcome a 
contention that the statutory requirement was not complied with.” 

In determining the last date of furnishing materials or labor, 
when such furnishing is staggered over a period of time, the various 
and several furnishings constitute but one transaction within the 
meaning of the lien statute, when such separate furnishings bear a 
relationship to each other in the prosecution of a single undertak- 
ing.** If, however, the continuity of such separate furnishings js 
interrupted by long and unusual periods of time, a presumption prob- 
ably exists against their constituting one single transaction, unless 
these interruptions are clearly explained.”* 


Where a lien claim failed to state correctly the exact location of 
the premises agaitist which a lien was claimed, but named the prem- 
ises, such name being deemed sufficiently well known to pass title on 
the premises, it was held that such description complied with the 
statutory requirement."* 


While the requirement of the statute concerning description of 
the premises is complied with, it is usually not difficult to obtain an 
amendment to correct a faulty description,”® providing such amend- 
ment does not prejudice the rights of any third parties acquired in 
the premises in the meantime.’® But where a lien claim failed to state 
which portion of a tract of land was the acre upon which the claimant 
sought a lien, such failure constituted a fatal defect.” 


When the claim contains in its statement of the amount due a sum 
which had previously been paid, such sum being wholly separable 


* Appleton State Bank v. Nussbaum: Fuller-Goodman Co., Appellant, 213 
Wis. 662, 252 N.W. 281 (1934). ; 

"W. H. Pipkorn Co. v. Evangelical Lutheran St. Jacobi Society of Milwau- 
kee, 144 Wis. 501, 129 N.W. 516 (1911). 

™ Fischer v. Meiroff, 192 Wis. 482, 213 N.W. 283 (1927); Taylor v. Dall Lead 
and Zinc Co., 131 Wis. 348, 111 N.W. 490 (1907); Spruhen v. Stout, 52 Wis. 517, 
9 N.W. 277 (1881). 

® Taylor v. Dall Lead and Zinc Co., 131 Wis. 348, 111 N.W. 490 (1907). 

™ Brown v. LaCrosse City Gas Light and Coke Co., 16 Wis. 555 (1863). 

™ Union Trust Co. of Maryland v. Rodeman, 220 Wis. 453, 264 N.W. 508 
(1936). A claim listed only 2 lots against which a lien was sought when in fact 
3 lots were involved; an amendment in conformity with true facts was granted. 
The reason given by the court was that: “There is no contention that the 
error .. . operated to mislead anyone.” 

Huse v. Washburn, 59 Wis. 414, 18 N.W. 341 (1884). “Southeast quarter of 
the northeast quarter” amended to read correctly “northeast quarter of the south- 
east quarter”. 

™ Mark Paine Lumber Co. v. Douglas County Improvement Co., 94 Wis. 322, 
63 N.W. 1013 (1896); Sherry v. Schraage, 48 Wis. 93. 4 N.W. 117 (1880). 
™ Dusick v. Green, 118 Wis. 240, 95 N.W. 144 (1903). 
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trom the rest of the account, and having been inserted purely by 
mistake, the lien claim will not be rendered invalid.** Where, how- 
ever, lienable and non-lienable items are lumped together without 
evidencing their respective values, the lien claim will not be sup- 
ported.”® But when by contract a given job is to be performed, no 
stipulation being made as to the method of performance or the ques- 
tion of whether or not to use machinery, the use of such machinery 
being a non-lienable item, the entire claim was found lienable.*° 


On the rationale that a claim for a lien is but a proceeding to 
continue and enforce a lien, and that the lien is actually produced by 
the fact of the labor or materials furnished,*! the amendment provi- 
sion is liberally construed; e.g., amendment has been permitted to 
correct misnaming of the parties,®* erroneous description of the 
premises** and a mistaken designation of the owner of the prem- 
ises.5* Where the evidence is not in serious dispute, and no formal 
amendment to an erroneous claim is offered, a claim will be consid- 
ered amended to conform with the proofs, providing such evidence is 
offered without dispute.*® Where, however, the evidence was offered 
under objection and no motion to amend was made, a claim for a lien 
was denied because the claim did not conform to the proofs.** 


Priority of Liens 


The Wisconsin Statutes*’ provide that mechanic’s liens “shall be 
prior to any lien which originates subsequent to the visible’® com- 





* Wiedenbeck-Dobelin Co. v. Mahoney, 160 Wis. 641, 152 N.W. 479 (1915). 

* White v. United States Fidelity & Guaranty Co., 216 Wis. 173, 256 N.W. 694 
(1934) ; Muller v. S. J. Groves & Sons Co., 203 Wis. 203, 233 N.W. 88 (1931). 

* Theiler v. Consolidated Indemnity & Insurance Co., 213 Wis. 171, 250 N.W. 
407 (1933). 

“Sherry v. Schraage, 48 Wis. 93, 4 N.W. 117 (1880); Witte v. Meyer, 11 
Wis. (*296), 309 (1860). 

“North v. La Flesh, 73 Wis. 520, 41 N.W. 633 (1889); Witte v. Meyer, 11 
Wis. (*296) 309 (1860). 

*® Union Trust Co. of Maryland v. Rodeman, 220 Wis. 453, 264 N.W. 508 
(1936) ; Huse v. Washburn, 59 Wis. 414, 18 N.W. 341 (1884); Witte v. Meyer, 
11 Wis. (*296) 309 (1860). 

“G. W. Herth, Inc. v. Clybourn, Realty Co., 202 Wis. 432, 232 N.W. 857 
(1930). 

°° G. W. Herth, Inc. v. Clybourn Realty Co., 202 Wis. 432, 232 N.W. 857 
(1930) ; Sherry v. Madler. 123 Wis. 621, 101 N.W. 1095 (1905). 

* Appleton State Bank v. Fuller Goodman Co., 213 Wis. 662, 252 N.W. 281 
(1934). 

* Wis. Strat. (1941) §289.01(2)(b). 

The revision of 1935, inserting the word visible, followed Chapman v. 
Wadleigh, 33 Wis. 267 (1873) where the court stated that commencement “re- 
quires an open, visible act to fix and establish the precise time when the mechanic 
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mencement in the place of the work of improvement,” subject to 
exceptions in the field of Home Owner’s Loan and Investment Asso- 
ciations.®® 

They further provide: 


“The several claimants whose liens were established in the 

action [action of foreclosure] shall be paid without priority 

among themselves; and if the sum realized at such sale shall 

be insufficient . . . to pay the liens in full then they shall be 

paid pro rata.”® 
This arrangement avoids difficult circuity of liens problems which 
arise under the statutes of some states.® 

Mathwig v. Mann* held that a mechanic’s lien claimant is not a 
“bona fide purchaser” within the compass of the recording act** so 
that the equity of an unrecorded mortgage executed prior to the 
commencement of construction would be prior to a mechanic’s lien 
dating from commencement. The statutes were amended in the year 
following®* so as to expressly give the mechanic’s lien priority over 
mortgages unrecorded at the time of commencement of the improve- 
ment provided the lienor does not have notice® of the prior un- 





or materialman shall have priority of lien over subsequent incumbrancers.” 

Jessup v. Stone, 13 Wis. *(466) 521 (1861) is quoted in Chapman v. Wad- 
leigh, supra, but applies only to materials. Fitzgerald v. Walsh, 107 Wis. 92, 82 
N.W. 717 (1900) (excavation held to be commencement). A. Lentz Co. v. Dough- 
erty, 218 Wis. 493, 261 N.W. 218 (1935) (first case following 1935 revision of 
statutes). 

Architects, like materialmen, get a lien from time of commencement (Clark 
v. Smith, 234 Wis. 138, 280 N.W. 592 (1940) ), but any change in plans made 
subsequent to the commencement of the work according to the original plans 
cannot defeat the right of the architect to a lien on the land. Fitzgerald v. Walsh, 
107 Wis. 92, 82 N.W. 717 (1900). 

® Wis. Stat. (1941) §215.15 provides that mortgages securing loans made_by 
Building and Loan Associations “shall have priority over all liens, except tax and 
special assessment liens, upon the mortgage premises and the buildings and im- 
provements thereon which shall be filed subsequent to the recording of such 
mortgage.” Ws. Stat. (1941) §216.04(7)(c) provides that mortgages in which 
the funds of investment associations are placed “shall have priority over all liens 
upon the mortgaged premises and the buildings and improvements thereon which 
shall be filed subsequently to the recording of such mortgages.” 

Wis. Strat. (1941) §289.13. Originally order of filing determined priority 
among lien claimants, as set forth in Hall v. Hinckley, 32 Wis. 362 (1873), but 
present rule has been in effect since the enactment of Wis. Rev. Srar. (1878) 
§3325. 

See Benson, Circuity of Liens; A Problem in Priorities (1935) 19 MInn. 
L. Rev. 139. Cahn, Leventritt, Circuity of Liens—A Proposed Solution (1938) 
38 Cox. L. Rev. 1267. 

"096 Wis. 213, 71 N.W. 105 (1897). 

* Wis. Rev. Stat. (1878) §2241. 

™ Stats. of 1898, §3314. Now incorporated in Wis. Stat. (1941) §289.01(2) (6). 

* Held, in Zdunek v. Thomas, 215 Wis. 11, 15, 254 N.W. 382 (1934); “... 
whatever fairly puts a person on inquiry with respect to an existing fact is 
sufficient notice of that fact if the means of knowledge are at hand.” Notice, 
knowledge, and information are treated as interchangeable and synonymous in 
Metcalf v. Mutual Fire Ins. Co., 132 Wis. 67, 112 N.W. 22 (1907). 
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recorded mortgage. Apparently the Mathwig v. Mann case is still in 
force in regard to all other unrecorded interests prior in time to the 
attachment of the mechanic’s lien. 


The priority of a vendor’s lien is not lost by a change of such lien 
to a purchase money mortgage, even though there are intervening 
mechanic’s liens. Where a vendee made improvements on the land, 
as per contract, and was given a deed in return for a purchase money 
mortgage on the amount owing, it was held that the purchase money 
mortgage was merely a continuance in another form of the vendor’s 
lien under the contract and constituting a lien prior to that of the 
materialmen furnishing labor and materials for the improvement of 
the property. 

By allowing subrogation in certain instances the court has allowed 
mortgages subsequent in time to a mechanic’s lien to have a prior 
claim upon the property involved. 


It is clear that mortgages made subsequent to “visible commence- 
ment” cannot be subrogated to the rights of mechanic’s lien claim- 
ants on the basis that the money secured by these mortgages is to be 
used for payments on construction.®%? 


It is also clear that when a note, secured by a mortgage, prior to 
other liens, matures, the court is willing to allow the note to be 
renewed or replaced with a new note to the same party, without its 
becoming subordinated to the claims which have come on the prop- 
erty subsequent to the execution of the original note.%* 


When the original loan has been refinanced by someone other 
than the original mortgagee, the result is not so certain. In Bank of 
Baraboo v. Prothero® the court held that a volunteer cannot be sub- 
rogated to the rights of the mortgagee, and set up certain qualifica- 
tions that will bring a new mortgagee out of the volunteer class: 


“... the right of a party to subrogation by reason of advances 
made to a debtor depends upon (1) his being secondarily 





* Rees v. Ludington, 13 (*276) 308 (1860). 

“Interior Woodwork Co. v. Buhler, 207 Wis. 1, 238 N.W. 822 (1932); Wis- 
consin Planing Mill Co. v. Schuda, 72 Wis. 277, 39 N.W. 558 (1888). Court held 
that, when work of construction was begun prior to execution of mortgage, me- 
chanic’s lien was prior regardless of purpose for which mortgage was made. 

*Farmer’s and Merchant’s State Bank v. Hildebrant, 221 Wis. 394, 267 N.W. 
42, 43 (1936). “As long as the debt which a mortgage secures remains unpaid, 
the extention of the time of its payment, either by extention agreement or the 
execution of a new note, does not subordinate the lien of the mortgage to that 
of subsequent liens. . . .’ Here note had been renewed at a higher rate of interest. 

"215 Wis. 552, 558, 255 N.W. 126, 129 (1934). 
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liable ; or (2) the necessity for acting to protect his own inter- 

ests; or (3) an agreement that he is to have security.” 

Two years later the court pointed out in Union Trust Co. of 
Maryland v. Rodeman’™” that the Prothero case merely set up the 
qualifications of the class entitled to subrogation and that the court 
will decide in each new case as it comes up, whether or not subroga- 
tion will be granted. The court will allow subrogation only when it 
feels that the result will be equitable, and in every case tries to see 
that no existing claims are left in a worse position than before, as the 
result of any subrogation,’ 


Bonding Requirement for Public Improvements 


Section 289.16 of the Wisconsin Statutes!®? provides that all 
contracts involving $100 or more for the performance of labor or 
furnishing materials pertaining to any public improvement or public 
work must contain a provision for the payment by the contractor of 
all claims for labor performed and materials furnished in making 
such public improvement. No such contract can be made unless the 
contractor delivers a bond, the penalty of which shall not be less than 
the contract price, conditioned for the faithful performance of the 
contract and payment to every person of all claims for labor per- 
formed and materials furnished. No assignment, modification, or 
change of the contract, or change in the work covered thereby, nor 
any extension of time for completion of the contract can release the 
sureties on said bond. 

Any person in interest can maintain an action in his own name 
against such contractor and the sureties for damages he has sus- 





™ 220 Wis. 453, 264 N.W. 508 (1936). Noted (1937) 12 Wis. L. Rev. 48. 

™ Tt is hard to determine under just what circumstances the court will allow 
subrogation after the mortgagee proves himself to be within the class entitled to 
this relief. In Home Owner’s Loan Corp. v. Dougherty, 226 Wis. 8, 10, 27, 5 N.W. 
363, 364 (1937) plaintiff was within the group entitled to subrogation under 
Prothero case and the court said that the mortgage “under circumstances of the 
existing case is entitled to subrogation.” The court pointed out that “the A. Lentz 
Co. is not injured. The whole transaction is but the equivalent of an assignment 
of the first mortgage to the new mortgagee.” In Bank of Baraboo v. Prothero, 
215 Wis. 552, 255 N.W. 126 (1934) the original mortgage was for $10,000 and the 
new mortgage was for $16,000. Subrogation allowed to the extent of $10,000. 

Union Trust Co. of Maryland v. Rodeman, 220 Wis. 453, 264 N.W. 508 
(1936) seems inconsistent. Here money was loaned to pay mortgage and subse- 
quent mechanics liens. Mortgage was paid but the liens were not. The court 
instead of subrogating the new mortgage to the extent of the old mortgage, which 
would have left the mechanic’s lien holders in the same position as before, would 
allow no subrogation and placed the entire new mortgage subsequent to the claims 
ot the mechanic’s liens. 
Wis. StaT. (1941). 
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tained by the contractor’s failure to comply with the said contract or 
with the contract between said contractor and subcontractors. If the 
amount realized on said bond should be insufficient to satisfy all 
claims, it should be distributed pro rata. Such actions must be 
brought not later than one year after completion of said contract. 


This statute was first enacted in 1899!°3 and was construed by 
the court in Wisconsin Brick Co. v. National Surety Co.'°* where 
the court stated that “it was passed in order that materialmen and 
laborers employed upon state buildings should not be remediless in 
case of bankruptcy of the principal contractor.” The court has also 
consistently held, in spite of the statute’s provision that protection is 
available to “parties in interest,” that it gives a remedy only to those 
classes of persons protected by the mechanic’s lien statute.°° Most 
courts have refused. so to limit such statutes unless expressly directed 
to do so.* At the same time the court has said that changes made 
in the mechanic’s lien statute can have no effect on this statute. The 
class to be protected was fixed by the mechanic’s lien law in effect 
when Section 289.16 was first passed in 1899. As stated in Gilson 
Bros. Co. v. Worden-Allen Co.,1°* “A piece of legislation which con- 
templates specific elements in a separate law as a part of it is not to 
be taken as adopting prospectively all future alterations in the pro- 
visions of the other and separate statute, unless the intent therefor 
is express or strongly implied.” 


By legislation in 1933'°§ the statute was substantially broadened 
to include many claims which previously had been disallowed by the 
court. The amendments added to the general term “materials fur- 
nished”, the words “to be used or consumed in making such public 
improvements or performing such public work, including without 
limitation because of specific enumeration fuel, lumber, building ma- 
terials, machinery, vehicles, tractors, equipment, fixtures, apparatus, 
tools, appliances, supplies, electric energy, gasoline and other motor 





“Tt had previously been held that there could be no mechanic’s lien on a 
government building. Wilkinson v. Hoffman, 61 Wis. 37, 21 N.W. 816 (1884). 

™ 164 Wis. 585, 587, 160 N.W. 1044, 1045 (1917). 

** Southern Surety Co. v. Metropolitan Sewerage Commission, 187 Wis. 206, 
201 N.W. 980, 204 N.W. 476 (1925); Southern Surety Co. v. Hotchkiss, 187 Wis. 
227, 201 N.W. 986 (1925); Fidelity & Deposit Co. of Maryland v. Milwaukee- 
Western Fuel Co., 191 Wis. 499, 210 N.W. 713 (1927); Muller v. S. J. Groves & 
Sons Co., 203 Wis. 203, 233 N.W. 88 (1931); Gilson Bros. Co. v. Worden-Allen 
Co., 220 Wis. 347, 265 N.W. 217 (1936). 

** (1936) 20 Maro. L. Rev. 161. 
™ 220 Wis. 347, 353, 265 N.W. 217, 220 (1936). 
** Laws of Wis. (1933) cs. 83 and 316. 
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oils, lubricating oil, and greases.”2®® Most of these had been declared 
to be without claim on the bond required by the statute and thus with- 
out remedy.1?° 


In general, however, Section 289.16 still protects only those per- 
sons protected by the mechanic’s lien law of 1899 and the only 
exceptions are those which can be brought under the subsequent 
amendments, although if the terms either of the bond alone or of the 
bond and contract construed together are broader than the terms of 
the statute, recovery may be had even where impossible under the 
terms of the statute alone.'?} 


A sub-subcontractor receives no protection under the bond re- 
quired by this statute,’* because such parties were not protected 
under the mechanic’s lien law of 1899. The court has said that the 
statute’s protection of laborers’ claims should be recognized and 
treated liberally, but it has insisted that any person who attempts to 
collect under the statute must be an actual laborer.14* The amend- 
ment of 1933 included furnishers of machinery in the protected class, 
but the court has ruled that the machinery must have been furnished 
specifically for the job for which the bond was furnished.1'* Even 
then the surety is not liable for the entire purchase price, but only for 
the depreciation of the machinery on the particular job.14> When 





*® By a similar amendment, premiums on workmen’s compensation insurance 
had previously been included in the statute. Laws of Wis. (1931) c. 438. 

*° Southern Surety Co. v. Hotchkiss, 187 Wis. 227, 210 N.W. 986 (1925); 
Scuthern Surety Co. v. Metropolitan Sewerage Commission, 187 Wis. 206, 201 
N.W. 980, 204 N.W. 476 (1925); Fidelity & Deposit Co. of Maryland v. Mil- 
waukee-Western Fuel Co., 191 Wis. 499, 210 N.W. 713 (1927); Muller v. S. J. 
Groves & Sons Co., 203 Wis. 203, 233 N.W. 88 (1931); White v. U. S. Fidelity 
& Guaranty Co., 216 Wis. 173, 256 N.W. 694 (1934). 

™ Building Contractors’ Limited Mutual Liability Ins. Co. v. Southern Surety 
Co., 185 Wis. 83, 200 N.W. 770 (1924); Southern Surety Co. v. Metropolitan 
Sewerage Commission, 187 Wis. 206, 201 N.W. 980, 204 N.W. 476 (1925) ; Fidelity 
& Deposit Co. of Maryland v. Milwaukee-Western Fuel Co., 191 Wis. 499, 210 
N.W. 713 (1927); Hunter Machinery Co. v. Southern Surety Co., 193 Wis. 218, 
214 N.W. 613 (1927). 

2 Gilson Bros. Co. v. Worden-Allen Co., 220 Wis. 347, 265 N.W. 217 (1936). 

43In Didier v. City of Beloit, 210 Wis. 270, 246 N.W. 409 (1933), when it 
was found that the plaintiff received $350 per month salary and 20% of the net 
profits, that he had complete charge of the work during most of the actual con- 
struction work, and that he was given a power of attorney to act for the con- 
tractor, the court ruled that the plaintiff was not a laborer within the meaning of 
the statute. In Southern Surety Co. v. Metropolitan Sewerage Commission, 187 
Wis. 206, 201 N.W. 980, 204 N.W. 476 (1925), where the plaintiff received a large 
salary but did manual labor as well as supervising, the court held that his main 
work was the manual labor and that he could recover. 

™ Harnischfeger Sales Corp. v. Kehrein Bros., 229 Wis. 225, 281 N.W. 918 
(1938). 

“5 Osgood Co. v. Peterson Construction Co., 231 Wis. 541, 286 N.W. 54 
(1939). 
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materials such as lumber are used in construction but are removed 
subject to future use, the surety is liable only for the depreciated 
value of such materials.146 

It seems plain that once a surety has delivered a bond under the 
requirements of Section 289.16, he cannot withdraw from his obliga- 
tion.1!7 The court has announced that the common law rules favoring 
sureties and allowing their total release for any conduct prejudicial 
to them are not to apply to the sureties for compensation in these 
cases.48 If, however, conduct on the part of the principal results in 
damage to the surety, the surety may be compensated for such dam- 
age. 

Section 289.16 is assumed to be part of the contract in all cases,1® 
and even if the surety’s bond and the contract itself are silent, he is 
liable to materialmen and laborers. If the amount of the bond is less 
than the contract price (in violation of the statute) ,!”° or if the public 
authority pays the contractor in advance, or pays him his full amount 
due instead of withholding a percentage fixed by the contract,!*! this 
does not release the surety from paying the full amount. If the con- 
tractor assigns the contract and the bond to another contractor with- 
out notifying the surety, the surety is not released.1?? Neither is he 
released if part of the work was done for private individuals. if such 
work was authorized and necessary for the completion of the public 
improvement.!8 


In spite of these stringent restrictions, the court has often said 
that this does not mean “that there can be no conduct on the part of 
the indemnified which will result in the absolute discharge of the 
paid surety. . . .”!2* One rule that the court has followed was ex- 
pressed in Wisconsin Brick Co. v. National Surety Co.:°% “The lien 





™*Southern Surety Co. v. Hotchkiss. 187 Wis. 227, 210 N.W. 986 (1925); 
Webb. v. Freng, 181 Wis. 39, 194 N.W. 155 (1923). 

“? There seems to be no case like this in regard to this statute, but 7 O.A.G. 
569 (1918) has this opinion. 

™® Maryland Casualty Co. v. Eagle River U.F. High School District, 188 Wis. 
520, 205 N.W. 926 (1926). 

™° Baumann v. City of West Allis, 187 Wis. 506, 204 N.W. 907 (1925). 

™ County of Price v. Northwestern Casualty & Surety Co., 184 Wis. 279, 199 
N.W. 60 (1924). 

™ Webb v. Freng, 181 Wis. 39, 194 N.W. 155 (1923); Citizens State Bank v. 
Southern Surety Co., 198 Wis. 416, 224 N.W. 720 (1929); 9 O.A.G. 460. 

™ Citizens State Bank v. Southern Surety Co., 198 Wis. 416, 224 N.W. 720 
(1929). 

™ Fidelity and Deposit Co. of Maryland v. Madson, 202 Wis. 271, 232 N.W. 
525 (1930). 

'* Mervland Casualty Co. v. Eagle River U.F. High School District, 188 Wis. 
520, 205 N.W. 926 (1926). 
5164 Wis. 585, 160 N.W. 1044 (1917). 
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law was doubtless intended to give a lien to those who otherwise 
would have no security, not to give an additional lien to a party who 
was amply secured before.’’!*6 


In contracts which provide that the state withhold a certain per- 
centage of the money owed the contractor until the job is completed 
and accepted, the contractor loses all control over the fund so with- 
held if he defaults. If the state uses this fund to pay a general credi- 
tor of the contractor, the surety is released from liability in regard to 
the amount of such payment. The court recognizes a surety’s right 
to have the building fund applied to the completion of the building 
after the contractor’s default and not diverted to payment of the 
contractor’s obligations to general creditors, and grants it to a surety 
for compensation as well as to a gratuitous surety.!?7 


The case of Weil-McLain Co. v. Maryland Casualty Co.'*° illus- 
trates another situation in which the surety is released: A material- 
man gave a written waiver of his claim to contractor, who was then 
able to get payment of the full contract price. The materialman was 
never paid, but the court ruled that he could not hold the surety 
liable.'*° The same result was given when a subcontractor gave the 
principal contractor a receipt saying he had been paid in full when 
actually he had received nothing.'*° 


The surety was also released when the construction contract was 
void and unenforceable as a result of corruption and collusion be- 
tween officers of the school board, the defaulting contractor, and the 
materialman.'41 


The time limit specified in the statute, stating that the action must 
be brought “within one year after the completion and acceptance of 





*°In this case it was applied against a railroad which waived its common- 
carrier’s lien on goods carried by allowing the contractor to take possession of the 
gcods. In City of Wauwatosa v. Volpano, 224 Wis. 503, 272 N.W. 459 (1937), 
a city sold pipe to a contractor and then paid him his full contract price before 
he had paid for the pipe. The court held that the city owed the surety a duty to 
exercise its right and withhold funds to pay for the pipe. Thus, the surety was 
discharged from liability. 

7 Joint School District No. 4 of Platteville v. Bailey-Marsh Co., 181 Wis. 
202, 194 N.W. 171 (1923); 1 O.A.G. 115 (1912). 

8 217 Wis. 126, 258 N.W. 175 (1935). 

7d. at 129, N.W. at 176: “A creditor cannot compel the surety of his 
debtor to indemnify him against the results of his own legally inexcusable act by 
which he surrenders to the debtor an effective means of collecting the debt. . . .” 

% Wisconsin Electric Sales Co. v. Langdon, and Fidelity & Deposit Co. of 
Maryland, 191 Wis. 645, 211 N.W. 670 (1927). 

2% Bissell Lumber Co. v. Northwestern Casualty & Surety Co., 189 Wis. 343, 
207 N.W. 697 (1926). 




















March] WISCONSIN MECHANIC’S LIEN STATUTE 297 


said contract” operates as a release to the surety.'®? But in Milwau- 
kee County v. H. Neidner & Co. the court ruled that this limitation 
applied only to materialmen and laborers and not to municipali- 
ties.155 


If the surety has the right under an unrecorded bond to seize the 
plant and materials of the contractor in case of the latter’s default, 
and a creditor lends money to the contractor on the assurance that 
the plant is unencumbered, the creditor gets superior right to the 
plant.*** 


What the result would be if a city failed to require a contractor 
to furnish a bond was clearly decided in Cowin & Co., Inc. v. City of 
Merrill,*> where the court ruled that the statutory duty placed on the 
city was mandatory and that the city was liable for the omission of 
this duty toward those intended to be protected by this statute. What 
the consequence would be for the contractor if his surety became in- 
solvent has never been decided by the court. An Attorney General’s 
opinion,'** however, holds that the contractor must give a new bond 
in order to continue the work. If he fails to do so, the work should 
be given to another contractor and the original contractor can be held 
for the difference in the prices. 





™ In North Shore Material Co. v. Frank W. Blodgett, Inc., 213 Wis. 70, 250 
N.W. 841 (1933) it was held that the day of the completion and acceptance must 
be included in the year and consequently, when acceptance was on April 30, 1929 
and action was commenced April 30, 1930, the surety was released for the time 
limit had expired on April 29, 1930. 

3 220 Wis. 185, 263 N.W. 468, 265 N.W. 226, 266 N.W. 238 (1936). In this 
case the contract guaranteed that certain tiling would be satisfactory for at least 
two years. 

™ National Bank of Commerce of Milwaukee v. Brogan, 214 Wis. 378, 253 
N.W. 385 (1934). 

5202 Wis. 614, 233 N.W. 561 (1930). 
™22 0.A.G. 395 (1933). 


























NOTES AND COMMENTS 


Quasi-FIxTuRES—ACCESSION—CONDITIONAL SALES—Two of 
the points decided by the Supreme Court of Wisconsin in Fish v, 
Connecticut Fire Insurance Co.’ were that if a truck be sold by con- 
ditional sale, and tires sold by another party by conditional sale be 
attached to the truck, (a) title to the tires remains in the vendor 
thereof ; but (b) if he waives his rights, title to the tires vests in the 
vendor of the truck. This is all perfectly in accord with the prece- 
dents ; but what is remarkable is that neither the opinion nor either 
of the briefs recognizes the fact that these points do not represent 
a pair of isolated legal questions, but rather form a part of a well 
established group of legal principles.” 

The object of this present case-note is to repeat the restatement of 
these principles as given in a 1930 note in the Wisconsin Law Re- 
view. None of the authorities there set forth will be repeated, but 
all known additional authorities are cited in this present note. 

Valley Chevrolet Co. v. O. S. Stapley Co.* contains a good defini- 
tion of a “quasi-fixture”, although not using that term, namely that it 


“. . . implies a permanent addition, not in the sense that it is 
impossible to separate the substance annexed from that to 
which it has been annexed, but in the sense that it is attached 
thereto with the intention that it should remain permanently 
so attached.”® 


The Tire Shop v. Samuel Peat® cites, as analogous, cases on fix- 
tures and cases on after-acquired property. 


The following principles of the law of quasi-fixtures may now be 
regarded as established : 





*241 Wis. 166, 5 N.W. (2d) 779 (1942). P 

*The characterization of this group of principles as “the law of quasi- 
fixtures” has been suggested. Hoar, ConDITIONAL SALES (Ist ed. 1929) 325. (1930) 
15 Bus. L. J. 167. Note, (1930) 6 Wis. L. Rev. 33. 

* Note, (1930) 6 Wis. L. Rev. 33. 

*50 Ariz. 417, 72 P. (2d) 945 (1938). 

*Compare Hoar, ConpirionaL Sates (1st ed. 1929) 325. “Vendors fre- 
quently sell conditionally certain chattels which from their very nature are in- 
tended to be attached to realty... . A very similar class of goods are those which 
are sold for attachment to other personal property. Such goods include, for 
example: automobile tires; attachments and replacement parts for machines already 
in the possession of vendee and owned by him or by some third party; new 
underbodies or tops to wagons; and repairs to most any sort of goods.” 

*115 Conn. 187, 161 Atl. 96 (1932). 
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1. Subject to the qualification stated in the next paragraph, the 
unpaid conditional vendor of a chattel, when retaking that chattel, is 
entitled to any quasi-fixture attached thereto.? Similarly as to a 
mortgaged chattel. Unless third party rights are concerned, the 
separability or inseparability of the quasi-fixture should be absolutely 
immaterial.® 


2. But, at least unless inseparably affixed to the main chattel, the 
the title of a third party to the quasi-fixture will be respected if such 
title arose prior to the date when the conditional vendee or mortgagor 
of the main chattel took possession of the quasi-fixture. The same 
priority is conceded to the conditional vendor of a quasi-fixture,’ or 
to the chattel mortgagee of a quasi-fixture," or apparently even to a 
mere user of a mortgaged chattel, who has attached his own quasi- 
fixture thereto.’* But a repossession of the main chattel does not 
constitute a breach of contract of conditional sale of the quasi- 
fixture, unless and until the latter is breached per se.1* If the rights 
of the title-holder or mortgagee of the quasi-fixture be waived, the 
title will revert under paragraph 1, supra.’ 





‘The Tire Shop v. Samuel Peat, 115 Conn. 187, 161 Atl. 96 (1932); Dersch 
v. Thomas, 138 Cal. App. 785, 30 P.(2d) 630 (1934); Spritzer v. Rutgers Chev- 
rolet Co., 12 N.J. Miscl. 782, 174 Atl. 881 (1934); Black Motor Co. v. Foure, 
266 Ky. 431, 99 S.W. (2d) 177 (1936); Valley Chevrolet Co. v. O.S. Stapely Co., 
50 Ariz. 417, 72 P.(2d) 945 (1938); Passieu v. B. F. Goodrich Company, 58 Ga. 
App. 691, 199 S.E. 775 (1938); Ivey’s Inc. v. Southern Auto Stores, 59 Ga. App. 
336, 1 S.E. (2d) 35 (1939); Fish v. Connecticut Fire Insurance Co., 241 Wis. 166, 
5 N.W. (2d) 779 (1942). 

* Keller v. Evans, 14 Ohio App. 265 (1920). Uniform Conditional Sales Act 
(1919) §27, prevides: “The increase of the goods shall be subject to the same 
conditions as the original goods.” but, according to John W. Snyder Inc. v. Aker, 
134 Misc. 721, 236 N.Y. Supp. 28 (1929), this does not apply to quasi-fixtures. 

* See paragraph 5, infra. 

*° A. Meister & Sons Co. v. Harrison, 56 Cal. App. 679, 206 Pac. 106 (1922) ; 
The Tire Shop v. Samuel Peat, 115 Conn. 187, 161 Atl. 96 (1932) ; General Motors 
Truck Company v. Kenwood Tire Co., 94 Ind. App. 25, 179 N.E. 394 (1932); 
Goodrich Silvertown Stores v. Pratt Motor Co., 198 Minn. 259, 269 N.W. 464 
(1936) ; Firestone Service Stores, Inc. v. Darden, (Tex. Civ. App.) 96 S.W. (2d) 
316 (1936); Goodrich Silvertown Inc. v. Rogers, 189 S.C. 101, 200 S.E. 91 
(1938); Passieu v. B. F. Goodrich Company, 58 Ga. App. 691, 199 S.E. 775 
(1938) ; Meisel Tire Company v. Edwards Finance Corporation, 295 Ill. App. 243, 
14 N.E. (2d) 870 (1938); Kominz Tire Co. v. Universal Credit Co., Inc., 258 
App. Div. 774, 14 N.Y.Supp. (2d) 840 (1939); Star Finance Corp. v. Chain In- 
vestment Co., (Tex. Civ. App.) 146 S.W. (2d) 291 (1940); Fish v. Connecticut 
Fire Insurance Co., 241 Wis. 166, 5 N.W. (2d) 779 (1942). 

“Lincoln Road Equipment Co. v. Bolton, 127 Neb. 224, 254 N.W. 884 
(1934); Goodrich Silvertown Stores v. Caesar, 214 N.C. 85, 197 S.E. 698 (1938). 

"Spritzer v. Rutgers Chevrolet Co., 12 N.J.Miscl. 782, 174 Atl. 881 (1934), 
semble contra. 

7 DeVane Chevrolet Co. v. Montgomery Ward & Co., 165 Miss. 185, 147 So. 
335 (1933). 

“Fish v. Connecticut Fire Insurance Co., 241 Wis. 166, 5 N.W. (2d) 779 


(1942) 
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3. The priority of the vendor of the quasi-fixture holds true, even 
if his contract be not properly recorded’® or has some other infirmity, 


4. Apparently the presence of an “accession clause” in the original 
contract of conditional sale of the main chattel, strengthens the ven- 
dor’s standing under the conditions in paragraph 1 hereof, but weak- 
ens it under those in paragraph 2. However, there are intimations 
that if the owner of the quasi-fixture actually knew of the accession 
clause, he would thereby lose his title to the quasi-fixture.’® Quaere 
as to the effect of constructive notice? 


5. The fact that the quasi-fixture is not readily removable from 
the main chattel may upset the conclusions in paragraph 2 hereof, 
but removability certainly can have no possible bearing under the 
conditions given in paragraph 1. However, Johnson v. Interstate 
Securities Co." is contra. Dersch v. Thomas,'* on practically identi- 
cal facts, is in accord with the main text. 


6. The conditional vendor of a quasi-fixture may retake it from 
his conditional vendee, even if inseparably affixed to the main chattel, 
unless some third party with title to the main chattel objects. 


7. If the quasi-fixture constitutes a replacement part, which passes 
to the vendor of the main chattel under paragraph 1 hereof, the 
vendor, by taking the replacement part, relinquishes his retained title 
to the part replaced. 


8. Conversely, under paragraph 2 or 6 the conditional vendor of 
the replacement part acquires no title to the part replaced. 


RocGER SHERMAN Hoar* 


* Attorney, South Milwaukee, Wis.; author of ConpITIONAL SALES. 





** Meisel v. Mar-Bel, 155 Misc. 664, 280 N.Y. Supp. 335 (1935); Goodrich 
Silvertown Stores v. A. & A. Credit System, Inc., 200 Minn. 265, 274 N.W. 172 
(1937). Cf. Babbitt & Cowden Livestock Co. v. Hooker, 28 Ariz. 263, 236 Pac. 
722 (1925). 

*D. Q. Service Corporation v. Securities Loan & Discount Co., 210 Cal. 327, 
292 Pac. 497 (1930); General Motors Truck Company v. Kenwood Tire Co., 94 
Ind. App. 25, 179 N.E. 394 (1932). 

7152 Kans. 346, 103 P. (2d) 795 (1940). This is an unfortunate case. The 
mortgagor of a truck put a new body on it. Later he sold this body to a third 
party, who was able to maintain his title against the mortgagee of the truck. 
The court mistakenly assumed that the doctrines of paragraph 1 hereof and those 
of paragraph 2 hereof represented two conflicting lines of opinion, both applicable 
to the instant case, and that they were following paragraph 2. 

* 138 Cal. App. 785, 30 P. (2d) 630 (1934). 
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DaMAGES—VALUE OF THE RicHtT To Compete IN A Quiz 
Contest As Certain EnoucH To BE ReEcoverep—In Collatz v. 
Fox Wisconsin Amusement Corp.’ the plaintiff sued for breach of 
contract claiming the value of a half interest in an automobile offered 
as a prize in a quiz contest in defendant’s theater. The prize was to 
be awarded to the person last eliminated. The nine contestants drew 
lots to determine the order of the questioning ; the plaintiff drew the 
first position. He failed to answer the question put to him in the 
fourth round; and the automobile was awarded to the remaining 
contestant, although he also missed the question put to him in that 
round. 

The parties to the suit took issue on the question of the proper 
construction of the terms of the contract. Under the trial court’s 
construction “the person last to be eliminated” was held to mean that 
such person must be the sole successful survivor of the contest. Con- 
sequently, the remaining contestant who like the plaintiff failed to 
answer the fourth question was not the sole winner. The car was 
valued at $782 and the plaintiff was awarded half this value. 

Ignoring the trial court’s attempt to construe an ambiguous con- 
tract, the Supreme Court held that the plaintiff had failed to establish 
any damages. Although neither counsel contested certainty of dam- 
ages in either the trial court or in the briefs to the Supreme Court, 
the reversal was based entirely upon that question, the court saying, 
“it cannot be assumed nor is it susceptible of proof that had the 
contest proceeded to a proper finish he [the plaintiff] would have 
become the winner.”’? 

Holding that damages could not be ascertained, the court made 
no mention of the value of a chance*® doctrine which has been utilized 
in a few other jurisdictions to ascertain damages in analogous cases. 

In the leading English case* applying this doctrine the defendant, 
a theatrical manager, promoted a beauty contest in which the plain- 
tiff’s photograph was one of fifty selected from 6,000. Personal inter- 
views were given these finalists to choose twelve winners. The de- 





*239 Wis. 156, 300 N.W. 162 (1941); accord, Phillips v. Pantages Theater 
Cc., 163 Wash. 303, 300 Pac. 1048 (1931). 

*Collatz v. Fox Wisconsin Amusement Corp., 239 Wis. 156, 158, 300 N.W. 
162, 164 (1941). 

*The elements usually required for the doctrine are (1) the deprivation of 
an opportunity to gain a specific prize, award, or profit, (2) the amount of which 
is fixed, and (3) where the chances of winning are so fairly calculable that a jury 
can assess the value of this opportunity. For a general discussion of the doctrine 
see: McCormick on DamacEs, (1st ed. 1932), $31; (1933) 46 Harv. L. Rev. 696; 
(1928) 28 Cor. L. Rev. 78. 

“Chaplin v. Hicks, 2 K.B. 786 (1911). 
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fendant failed to properly notify the plaintiff to appear and in a suit 
for breach of contract, the value of the plaintiff’s chance to win a 
prize was held to be a proper jury issue. ‘ 


Although the doctrine, at least, has been recognized in a few 
American cases® and recovery partially based thereon® the general 
trend is to allow recovery of the full value of the prize if there is a 
reasonable probability that the plaintiff would have been successful 
but for the defendant’s wrongful act.” 


These value of a chance cases are not to be confused with cases 
in which both reasonable probability of success and reasonable cer- 
tainty of the amount lost are in issue. The doctrine is recognized or 
used only in cases where the prize is a fixed and definite amount and 
so not in issue. 


Kansas City Mo. & O. Ry. v. Bell® is the leading American case 
recognizing the right to recover the value of the opportunity as dis- 
tinguished from the recovery of the amount of a prize based on a 
reasonable probability of success, the realization of which was pre- 
vented by the defendant’s wrongful act. The plaintiff sought to 
recover the amount of the prize he claimed he would have won; and 
the court, while denying recovery on other grounds, specifically 
pointed out that this was the wrong theory of recovery and that the 
plaintiff could only recover the value of his chance to win the first 
prize.® 





"Kansas City, Mo. & O. Ry. v. Bell, (Texas Civil Appeals) 197 S.W. 322 
(1917) (Damages for delay in shipping hogs to live stock contest resulting in 
plaintiff winning second instead of first prize; recovery reversed on other 
grounds) ; Taylor v. Bradley, 39 N.Y. 129, 100 Am. Dec. 415 (1868) (Damages 
for breach of farming contract are the worth of the chance to profit); Adams 
Express Co. v. Egbert, 36 Pa. St. 360, 78 Am. Dec. 382 (1860) (Recognizes that 
opportunity to compete for a prize has a value; prize plans entered in contest and 
contract of delivery breached; recovery denied because of failure to show any 
probability of winning). Compare Smitha v. Gentry, 20 Ky. L. R. 171, 45 S.W. 
515 (1898) (Reward case; recognizes that a chance has a value but held in- 
herently too remote to be estimated). Contra: Ft. Worth & Denver City Ry. v. 
Willie S. & J.B. Ikard Co. (Texas Civil Appeals), 140 S.W. 502 (1911) (Over- 
ruling Kansas City, Mo. & O. Ry. Case, shows direct change in attitude). See 
Cain v. Vollmer, 19 Idaho 163, 169, 112 Pac. 686 (1910) (Injury to race horse 
jockey; no recovery for loss of purses horse might have won). 

*Wachtel v. National Alfalfa Journal Co., 190 Iowa 1293, 176 N.W. 801 
(1920) (Circulation contest; discontinued shortly before deadline; plaintiff in 
lead); Barker v. Western Union Telegraph Co., 134 Wis. 147, 114 N.W. 439 
(1908). 

™McPeek v. Western Union Telegraph Co., 107 Iowa 356, 78 N.W. 63 (1899). 

* (Texas Civil Appeals) 197 S.W. 322 (1917). 

* Id. at 323 “. . . the chance which a competitor has of being awarded a prize 
or premium in such contest is a right which may be of value and that one wrong- 
fully impairing or destroying such right ought to be held liable therefore in dam- 
ages . . . the chance might be worth little or nothing, or it might be worth under 
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Watchel v. National Alfalfa Journal Co. recognizes the doctrine, 
holding the measure of the plaintiff's damages to be the “value of the 
right to compete for one of the prizes” or “the probability of the 
plaintiff winning the prize”. But on a closer analysis the case seems 
to turn upon the general rule that allows a recovery of the full 
amount of the prize where there is reasonable certainty that the 
plaintiff would have won the contest."* And yet in ascertaining dam- 
ages, which should have been no problem under the general rule, the 
jury was to take into consideration not only the value of the prize, 
but also the probability of winning a prize as determined by the con- 
testant’s standing in the contest at the time of the breach and other 
relevant factors. 


Where a contract has a fixed value, the general rule in the United 
States is to allow full recovery only where the loss of contemplated 
profit was a proximate result of the defendant’s act. Thus when a de- 
fendant telegraph company failed to deliver a telegram causing the 
plaintiff to lose an opportunity to capture a criminal and win a 
reward, the full amount of the reward was given to the plaintiff 
because the evidence showed that in all probability he would have 
made the arrest and received the reward.}” 


In the Collatz case the principle of the value of a chance was not 
referred to by court or counsel. The position that the Wisconsin 
Supreme Court might have taken had it considered the doctrine 
might be indicated from an analysis of the cases involving loss of 
future profits as an element of damages. In general, loss of future 
profits which would have resulted from the performance of the con- 





some circumstances, the full amount of the premium offered. . In such a case, 
evidence as to all such matters as would tend to show probability that the plaintiff 
would be successful in the competition would be admissible. . . . 

* 190 Iowa 1293, 176 N.W. 801 (1920). 

"Td. at 1302, NW. at 805. “There is, of necessity, much uncertainty as to 
what might have been the outcome of the contest, but the probabilities of the 
plaintiff's winning a prize . . . were not so uncertain, indefinite, and contingent as 
to limit her right of recovery, as a matter of law, to nominal damages only.” 

* McPeek v. Western Union Telegraph Co., 107 Iowa 356, 78 N.W. 63 (1899) ; 
McClain v. Lewiston Interstate Fair and Racing Association Ltd., 17 Idaho 63, 
104 Pac. 1015 (1909) (Allow as loss of future earnings injured jockey would have 
made his share of purses he might have won) ; Barker v. Western Union Telegraph 
Co., 134 Wis. 147, 114 N.W. 439 (1908). Contra: Smith v. Gentry, 20 Ky. L. R. 
171, 45 S.W. 515 (1898) (Inherently too uncertain); Cain v. Vollmer, 19 Idaho 
163, 112 Pac. 686 (1910) (Horse race prizes not won because jockey injured; 
prospective purses too remote) ; Western Union Telegraph Co. v. Crall, 39 Kansas 
580, 18 Pac. 719 (1888) (Damages based on the probability of winning a horse 
race, too remote, contingent, and conjectural) ; Western Union Telegraph Co. v. 
Hall, 124 U.S. 444, 8 Sup. Ct. 577 (1888) (Telegram delay prevented P from 
— profit on rising market prices; no show that he would have resold at 
profit). 
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tract may be recovered in Wisconsin,!* but, to be recoverable, the 
loss of these profits must be a natural and proximate result of the 
breach or tort complained of,’* and the profits must be capable of 
determination with reasonable certainty.’® 


A sharp distinction must be drawn between (1) uncertainty as to 
whether there are any damages at all and (2) uncertainty as to the 
amount of damages after there is a finding that a plaintiff was dam- 
aged. The principal case falls into the first category. The majority 
of cases involve both issues'® (1) did the plaintiff suffer any loss of 
profits and (2) what is the amount of the lost profits. 


The principle of reasonable probability is enunciated in Barker v. 
Western Union Telegraph Co.,* a case turning on the issue of 
whether the plaintiff was damaged by the defendant’s act. The court 
allowed as damages the amount of the profits which would have been 
realized from the contract plaintiff would have entered into witli 
another but for the negligence of the defendant. This result is predi- 





* Buxbaum v. G. H. P. Cigar Co., 188 Wis. 389, 206 N.W. 59 (1925); Con- 
way v. Mitchell, 97 Wis. 290, 72 N.W. 752 (1897); Tufts v. Weinfeld, 88 Wis. 
647, 60 N.W. 992 (1894) ; Corbett v. Anderson, 85 Wis. 218, 54 N.W. 727 (1893); 
Treat v. Hiles, 81 Wis. 280, 50 N.W. 896 (1892). 

** Boldig v. Urban Telephone Co., 224 Wis. 93, 271 N.W. 88 (1937) (Refusal 
to put telephone call through to fire department); American Steam Laundry v. 
Riverside Printing Co., 171 Wis. 644, 177 N.W. 852 (1920); Richey v. Union Life 
Insurance Co., 140 Wis. 486, 122 N.W. 1030 (1909) (Insurance agent given loss of 
future profits where breach of exclusive agency contract); Main v. Procknow, 
131 Wis. 279, 111 N.W. 508 (1907); Duncan v. Western Union Telegraph Co., 87 
Wis. 173, 58 N.W. 75 (1894) (Recovery denied where delay in delivery of tele- 
gram to veterinary; horse died); Anderson v. Sloane, 72 Wis. 566, 40 N.W. 214 
(1888) (Damage must be occasioned by the defendant’s acts); Thompson v. 
Western Union Telegraph Co., 64 Wis. 531, 25 N.W. 789 (1885) (Allow loss of 
profits where delay of telegram prevented sales of horse); Brayton v. Chase, 3 
Wis. *456 (1854). 

** Trester & Trester v. Kahn, 189 Wis. 60, 205 N.W. 826 (1926); Nelson v. 
Goddard & Co., 162 Wis. 66, 155 N.W. 943 (1916); Rogers v. Rosenfeld. 158 Wis. 
285, 149 N.W. 33 (1914); Gross v. Heckert, 120 Wis. 314, 97 N.W. 952 (1904); 
Kelley, Maus & Co. v. LaCrosse Carriage Co., 120 Wis. 84, 97 N.W. 674 (1903) ; 
Petter v. Necedah Lumber Co., 105 Wis. 25, 81 N.W. 118 (1899); Raynor v. 
Valentin Blatz Brewing Co., 100 Wis. 414, 76 N.W. 343 (1898); Schumaker v. 
Heinemann, 99 Wis. 251, 74 N.W. 785 (1898); Logemann v. Pauly, 100 Wis. 671, 
76 N.W. 604 (1898); Ramsey v. Holmes Electric Protective Co., 85 Wis. 174; 55 
N.W. 391 (1893); Treat v. Hiles, 81 Wis. 280, 50 N.W. 896 (1892); Flick v. 
Wetherbee, 20 Wis. 392 (1866). 

® American Steam Laundry v. Riverside Printing Co., 171 Wis. 644, 177 N.W. 
852 (1920) (Allows value of contract where both elements provable); Richey v. 
Union Central Life Insurance Co., 140 Wis. 486, 122 N.W. 1030 (1909); Alt- 
schuler v. Atchinson Topeka & Santa Fe Ry., 155 Wis. 146, 144 N.W. 294 (1913); 
Forster, Waterbury Co. v. F. MacKinnon Mfg. Co., 130 Wis. 281, 110 N.W. 226 
(1907); Kellogg v. Malick, 125 Wis. 239, 103 N.W. 1116 (1905); Richardson v. 
Chynoweth, 26 Wis. 656 (1870); Shepard v. The Milwaukee Gas Light Co., 15 
Wis. 318 (1862); Jolly v. Single, 16 Wis. 280 (1862). 

17134 Wis. 147, 114 N.W. 439 (1908). 
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cated on the reasonable probability’® that the contract would have 
been entered into. 


Cases involving the determination of the amount of lost profits 
limit recovery to profits which can be determined with reasonable 
certainty and are not speculative and conjectural. The leading Wis- 
consin case illustrating this question, Burbaum v. G. H. P. Cigar 
Co.,!® lays down this rule of reasonable certainty.*° There the plain- 
tiff was deprived of an exclusive sales agency territory for the de- 
fendant’s cigars and the profit the plaintiff would have made was 
allowed. As is usual in these cases, past sales records were avail- 
able. 


Thus it will be noted that the Wisconsin Supreme Court will 
allow damages for the loss of an opportunity to profit where a rea- 
sonable probability of success but for the defendant’s acts can be 
shown. No recovery is given for the mere value of the opportunity ; 
recovery is dependent upon certainty of successful completion of the 
chance to profit or gain. Undoubtedly this follows the overwhelming 
trend of case authority as distinguished from the few cases that have 
recognized the doctrine of the value of a chance, where recovery is 
based only upon the value of the plaintiff’s opportunity. Under this 
doctrine reasonable probability of success only makes the chance 
more valuable. The courts following the majority trend could with 
perfect consistency adopt this doctrine. 


There have been but a few contest cases similar to the Collatz 
case and the Wisconsin court here follows a precedent set by the 
Washington court.?? Both cases were decided on the basis of the 
proximate result of the breach and not on the basis of the value of a 
chance, as they could have been if the English precedents had been 
followed. 





vo 


* Altschuler v. Atchinson, Topeka & Santa Fe Ry., 155 Wis. 146, 153, 144 
N.W. 294, 296, (1913) “. . . damages which may be recovered for breach of 
contract are such as may fairly and reasonably be considered as either arising 
naturally, that is, according to the usual course of things, from the breach of the 
contract itself, or such as may reasonably supposed to have been in the con- 
templation of both parties at the time they made the contract as a probable result 
of the breach of it.” 

” 188 Wis. 389, 206 N.W. 59 (1925). 

Id. at 392, N.W. at 61. “It is well established that prospective profits are 
a legitimate item of damages resulting from breach of contract when the circum- 
stances are such that the future profits may be computed with some reasonable 
certainty... .” 

™Schumaker v. Heinemann, 99 Wis. 251, 74 N.W. 785 (1898); Forster, 
Waterbury Co. v. F. MacKinnon Mfg. Co., 130 Wis. 281, 110 N.W. 226 (1907) ; 
Walsh v. Meyers, 92 Wis. 397, 66 N.W. 250 (1896). 

* Phillips v. Pantages Theater Co., 163 Wash. 303, 300 Pac. 1048 (1931). 
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The arguments used against the value of a chance doctrine should 
be reviewed in the light of cases which handle far greater problems 
of uncertain, speculative, and contingent profits in normal commer- 
cial contracts and recoveries in personal injury actions. When it 
appears that far more complex problems of uncertainty and remote- 
ness are calculated by the jury in these situations, the courts might 
with perfect consistency recognize that the opportunity to win a prize, 
reward, or racing purse is as capable of evaluation as the value of the 
opportunity to complete an ordinary commercial contract,?* or the 
value oi future employment prevented by a tort injury.** The dis- 
tinction has been suggested that these contests do not constitute 
established businesses.*> But this explanation only seeks to dodge 
behind the confusion resulting from the courts mixing the issues of 
(1) was there any damage and (2) if there was, what was the 
amount. The doctrine of the value of a chance is concerned only with 
the first—the valuing of the plaintiff's opportunity to complete a 
single venture for which there is a predetermined and fixed profit. 
To decide this is no more difficult than to determine the value of a 
breached commercial contract. 


Furthermore the amount of work and preparation that a con- 
testant puts forth in attempting to win a contest or race is deserving 
of protection,”® as is a commercial enterprise. It may be granted that 
in the instant case there is no great amount of preparation required 
by the plaintiff, but there are classes of contest cases in which a great 
amount of effort, skill, and preparation are necessary. It seems 
unfair to hold that it is not “susceptible of proof” that had the con- 
test proceeded the plaintiff would have been the winner,’ especially 








* Forster, Waterbury Co. v. F. MacKinnon Mfg. Co., 130 Wis. 281, 291, 110 
N.W. 226. 230, (1907) “. . . loss of opportunity to make profits in a business is a 
proper subject for compensation in damages by person producing such loss. . . .” 

** Kramer v. Chicago M. St. P. & P. R. R., 226 Wis. 118, 276 N.W. 113 
(1937). 
= Cain v. Volimer, 19 Idaho 163, 168, 112 Pac. 686, 687 (1910) “The business 
of horse racing and competing for prizes is not to be compared with [established 
business ].” 

* Kansas City, M. & O. Ry. v. Bell, (Texas Civil Appeals) 197 S.W. 322, 323 
(1917). “Frequently preparations are made at considerable expense for entry in 
exhibitions and contests, where prizes and premuims are to be awarded, and it 
appears to us that the chance which a competitor has of being awarded a prize in 
such a contest is a right which may be of value. and that one wrongfully impairing 
o: destroying such right ought to be held liable therefore in damages.” 

** Collatz v. Fox Wisconsin Amusement Corp., 239 Wis. 156, 158, 300 N.W. 


162, 164 (1941). 
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in light of the fact that this decision was given on the point of cer- 
tainty of damages without argument by counsel. A court should be 
reluctant to decide a case on grounds not argued in the trial court or 
briefed in appellate or supplementary briefs.§ 


PeTeR Paut Woporit, Jr. 








*For additional discussion of the problems involved in the Collatz case see 
Drechsler, Contracts and Quasi Contracts, [1943] Wis. L. Rev. 52, 56. 





